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Court of Appeals of the District of Columbia 


No. 5373. 

United States ex Eel. Th. Goldschmidt, A. G., Appellant, 


vs. 

Howard Sutherland, as Alien Property Custodian of the 
United States, and Walter 0. Woods, as Treasurer of 
the United States. 


a Supreme Court of the District of Columbia. 

At Law. 

| 

No. 78848. 

United States el Eel. Th. Goldschmidt, A. G., Plaintiff, 

vs. 

Howard W. Sutherland, as Alien Property Custodian of 
the United States, and Walter 0. Woods, ad Treasurer 
of the United States, Defendants. 

United States op America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court! of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 
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1 Petition for Writ of Mandamus. 

Filed November 17, 1930. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 78848. 

United States ex Eel. Th. Goldschmidt, A. G., Plaintiff, 
against 

Howard W. Sutherland, as Alien Property Custodian of 
the United States, and Walter 0. Woods, as Treasurer 
of the United States, Defendants. 

Your petitioner, Th. Goldschmidt, A. G. by F. H. Hirsch- 
land its duly authorized attorney in fact, represents unto 
this court as follows: 

1. Your petitioner is a corporation duly organized and 
heretofore existing under the laws of the German Empire 
and now existing under the laws of the Eepublic of Ger¬ 
many, haying its principal office and place of business at 
Essen Ruhr, Germany. Howard W. Sutherland is now the 
duly appointed, qualified and acting Alien Property Cus¬ 
todian of the United States under the Acts of Congress 
known as the Trading with the Enemy Act and the Acts 
amending and supplementing said Act, and the various ex¬ 
ecutive orders issued by the President of the United States 
under and pursuant to said Act. Walter 0. Woods is now 
the duly appointed, qualified and acting Treasurer of the 
United States. 

2. Subsequent to the declaration of war between the 
United States and Germany, and prior to the termination 
of said war, the then acting Alien Property Custodian of 
the United States, pursuant to the power and authority 

vested in him as such official, duly determined after 
2 investigation that your petitioner was an enemy 
within the purview and meaning of the Trading with 
the Enemy Act, and seized and required to be paid over 
and delivered to him as such official various sums of money 
and items of property situated within the United States 
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and belonging to and the property of your petitioner. 
Thereafter the said money and other property, and the 
earnings or income therefrom, and the additions and accre¬ 
tions thereto were held, managed and administered by the 
Alien Property Custodian and the Treasurer of the 
United States under and pursuant to the powers and au¬ 
thority vested in them as such officials by the Trading with 
the Enemy Act and the Acts amending and supplementing 
said Act, and the executive orders issued by the President 
of the United States under and pursuant thereto; and said 
money and other property was so held, managed and ad¬ 
ministered until the happening of the events hereinafter 
stated. 

3. Subsequent to the enactment of the statute known as 
the Winslow Bill, approved March 4, 1923, amending and 
supplementing the Trading with the Enem^ Act, your 
petitioner duly filed notice of claim with the Aljien Property 
Custodian for the release and return to petitioner of the 
principal sum of $10,000 and income upon the remaining 
money and property of petitioner not exceeding $10,000 per 
annum, as authorized and directed by the provisions of said 
statute. Thereafter the said claim of your petitioner was 
duly considered and passed upon and allowed in accord¬ 
ance with provisions of said statute, and there was paid 
over to petitioner by the Alien Property Custodian and/or 
the Treasurer of the United States the sum of $10,000 
of principal less the sum of $100 withheld as adminis¬ 
trative expense out of the money of petitioner, and 

3 thereafter various payments of income less certain 
sums deducted and withheld as administrative ex¬ 
pense were made to your petitioner. 

4. Subsequent to the enactment of the statute known as 
the Settlement of War Claims Act of 1928 approved March 
10,1928, your petitioner duly filed with the Alien Property 
Custodian notice of claim in writing asking for the release 
and return to it of the remainder of the money and prop¬ 
erty of petitioner that had been seized by thb Alien Prop¬ 
erty Custodian, and the additions and accretions thereto 
and the income therefrom still held by the Alien Property 
Custodian, and/or the Treasurer of the United States, and 
in connection therewith duly filed the written! consent pro¬ 
vided for in Subsection (m) of Section 9 of the said Trad¬ 
ing with the Enemy Act as amended by the said Settlement 


4 U. S. EX EEL. TH. GOLDSCHMIDT VS. 

i 

o3: War Claims Act, together with the required statements 
and affidavits with relation to its income from sources 
within the United States during the years 1S17 and 1928, 
inclusive; and your petitioner duly complied with all of 
the other requirements of law and all regulations issued 
thereunder in connection with its said claim, and did and 
performed all of the things required of it as a condition 
precedent to the allowance of its said claim and the release 
and payment over to it of the money and other property 
belonging to it and held by the Alien Property Custodian 
and/or the Treasurer of the United States. There- 
4 after such proceedings were had that the said claim 
was duly allowed and there was submitted to peti¬ 
tioner by the Alien Property Custodian and/or the Treas¬ 
urer of the United States statements of account purporting 
to show the various sums of money and items of property 
belonging to petitioner which had been seized hv the Alien 
Property Custodian, together with the income or earnings 
therefrom and additions or accretions thereto received by 
the Alien Property Custodian and/or the Treasurer of the 
United States with the amounts from time to time released 
or paid over to petitioner from said money and other prop¬ 
erty, and purporting further to show the money and prop¬ 
erty belonging to petitioner and which were still held by 
the Alien Property Custodian and/or the Treasurer of the 
United States. According to the said statements so sub¬ 
mitted by the Alien Property Custodian and/or the Treas¬ 
urer of the United States to petitioner, there was held by 
the Alien Property Custodian and/or the Treasurer of the 
United States money and property belonging to petitioner 
in the aggregate amount or value of $718,707.03 of which 
amount $75,920.61 constituted income cash and the balance 
amounting to $642,786.42 constituted principal cash and 
property. 

5. From the money and other property so held by the 
Alien Property Custodian and the Treasurer of the United 
States as above stated there were deducted and withheld 


the following amounts, to wit: 

Tentative tax assessment. $206,870.13 

Twenty per cent, of principal . 85,439.59 

Two per cent, of principal. 8,718.33 

Two per cent, of income. 1,518.41 


$302,546.46 
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5 The balance of said money and property, aggregat¬ 
ing the value or amount of $416,160.57, was released 

and paid over to petitioner by the Alien Property Custodian 
and the Treasurer of the United States. 

6. The two items of two per cent, of prinicpal and in¬ 
come, aggregating the sum of $10,236.74 hereinabove set 
forth were deducted from the money belonging! to plaintiff, 
and returnable and payable to plaintiff under the provi¬ 
sions of the said Settlement of War Claims Act of 1928, 
as a charge for so-called administrative expenses, and 
petitioner alleges upon information and belief that the 
said sums so deducted and withheld by the Alifen Property 
Custodian from the money of petitioner were py the Alien 
Property Custodian deposited or paid into a I fund or ac¬ 
count kept or maintained by him, and the said sums so 
deducted and withheld are still held by the Alien Property 
Custodian and/or the Treasurer of the United! States, and 
the Alien Property Custodian and the Treasurer of the 
United States have refused to pay over to petitioner the 
said sums or any part thereof although protest against 
the deduction and withholding of said sums, and demand 
for payment over of the same to petitioner his been duly 
made by or on behalf of petitioner. 

7. Upon information and belief, petitioner alleges fur¬ 
ther that the said sums of money aggregating $10,236.74 
so deducted and withheld by the Alien Property Custodian 
from the money of petitioner had been deducted and 
withheld under a claim that as such official he was and is 

authorized to deduct and withhold from money and 

6 property held by him and/or the Treasurer of the 
United States a percentage thereof to be determined 

by him arbitrarily or at such amount as he may, for what¬ 
ever reasons seem sufficient to him, fix for of on account 
of alleged or so-called administrative expenses incurred 
by him in the administration of his office afid/or in the 
administration of money and property seized by him as 
such official, and the said sums of money hereinabove men¬ 
tioned, aggregating the sum of $10,236.74 have been de¬ 
ducted and withheld by the Alien Property Custodian from 
the money of this petitioner solely upon the claim of right 
and authority in him as such official, to make such deduction 

2—5373o ! 
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and withholding- on account of said alleged administrative 
expenses. 

8. In addition to the said sums aggregating the sum of 
$10,236.74 so deducted and withheld as aforesaid, the Alien 
Property Custodian and/or the Treasurer of the United 
States have from time to time paid out of or withheld from 
the money of plaintiff all taxes (including special assess¬ 
ments) lawfully assessed by any body politic against any 
money or other property belonging to petitioner and held 
by the Alien Property Custodian or by the Treasurer of 
the United States under the Trading with the Enemy Act, 
and have paid out of the money of this petitioner all neces¬ 
sary expenses incurred by the Alien Property Custodian 
or by any depositary for him in securing the possession, 
collection or control of any or all money or other property 
belonging to petitioner or in protecting or administering 
the same. The said sum of $10,236.74 which the Alien 
Property Custodian and/or the Treasurer of the United 
States have deducted and are withholding from the 
7 money of petitioner is in addition to and in excess 
of all such taxes and necessary expenses; and the 
deduction and withholding of the said money amounting to 
$10,236.74 as above set forth is not only unjustified or un¬ 
authorized by law, or by any power of authority lawfully 
vested in the Alien Property Custodian and/or the Treas¬ 
urer of the United States, but is in direct conflict with the 
mandatory requirement of the Trading with the Enemy 
Act as amended, and particularly the provisions of the 
Settlement of War Claims Act of 1928. Petitioner under 
these circumstances has no adequate relief other than to 
apply to this honorable Court for a Writ of Mandamus 
which will require the Alien Property Custodian and the 
Treasurer of the United States to comply with these pro¬ 
visions of law. 

Wherefore your petitioner prays for relief as follows: 

(1) That a rule to show cause be issued by this Court 
directed to the Alien Property Custodian and the Treasurer 
of the United States which shall require them and each 
of them to show cause, if any they or either of them have, 
why they and each of them should not be required forth¬ 
with to pay over to petitioner the said sums of money aggre¬ 
gating the sum of $10,236.74 deducted and withheld from 
the money of this petitioner; and 
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(2) That this matter be set down for heating before 

this Court upon some date to be fixed in said rule to show 
cause; and | 

(3) Upon the final hearing herein an order or orders 
be entered requiring and directing the Alien Prop- 

8 erty Custodian and the Treasurer of 'the United 
States and each and both of them to pay over to 

petitioner the said sum of $10,236.74 unlawfully deducted 
and withheld by the Alien Property Custodian from the 
money belonging to this petitioner. 

TH. GOLDSCHMIDT, A. G., 
By F. H. HIESCHLAND, 

Attorney-in-Fact. 

SPIER WHITAKER, 

BAKER, SELBY & RUTTER, 

1512 H Street, Washington, D. C., 

Attorneys for Petitioner. 

9 State or New York, 

County of New York, ss: j 

F. H. Hirschland being duly sworn deposes ajnd says that 
he is the attorney in fact for Th. Goldschmidt, A. G. the 
petitioner named in the foregoing petition under and by 
virtue of power of attorney duly executed by Th. Gold¬ 
schmidt, A. G. and on file in the office of the Alien Property 
Custodian in Washington, D. C. 

Deponent further states that he has read over the fore¬ 
going petition and knows the contents thereof; that he is 
familiar with the facts therein set forth and the facts are 
true as stated to the best of deponent’s knowledge, infor¬ 
mation and belief. 

F. H. HIRSCHLAND. 

j 

Sworn to before me this 13th day of November, 1930. 

LAWRENCE ECKELKAMP, 
[notarial seal.] Notary Public, Nassau County. 

Certificate filed in New York Co. 

County Clerk No. 164. 

Register’s No. 2E-119. 

Term expires March 30, 1932. 
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10 Rule to Show Cause. 

Filed November 17, 1930. 

# # # # * # # 

Upon consideration of the petition of Th. Goldschmidt, 
A. G. filed in this Court this day, it is by the Court on this 
the 17" day of November, 1930, 

Ordered that Howard W. Sutherland, as Alien Property 
Custodian of the United States and "Walter 0. Woods as 
Treasurer of the United States, appear before this Court, 
at the place of holding same, in the court house, City of 
Washington, District of Columbia, on Wednesday, the 26tli 
day of November, 1930, at 10 o’clock A. M., or as soon 
thereafter as counsel can be heard, and show cause, if any 
he have, why Writ of Mandamus should not issue as prayed 
for in said petition; and it is further 
Ordei-ed that a copy of the said petition and of this order 
be served upon said Howard W. Sutherland as Alien Prop¬ 
erty Custodian and upon Walter O. Woods as Treasurer 
of the United States on or before the 19th day of Novem¬ 
ber, 1930. 

F. L. SIDDONS, 

J ustice. 


11 Marshal’s Return. 

Served a copy of the within rule & Petition on Howard 
W. Sutherland, Alien Property Custodian, by serving 
Sewell W. Abbott, asst. A. P. Cust., 11-17-30, personally. 

EDGAR C. SNYDER, 

U. S. Marshall in and for the Dist. of Columbia. 
By W. J. ROBERTS, 

Deputy U. S. Marshal. 

B. 

Served a copy of the within rule and Petition on Walter 
O. Woods, Treasurer of United States, 11-17-30, personally 

EDGAR C. SNYDER, 

U. S. Marshall in and for the Dist. of Columbia. 

By HARRY C. ALLEN, 

Deputy U. S. Marshal. 

B. 
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12 Motion to Dismiss Rule to Show Cause. 

Filed November 28, 1930. 

* # * * * * I # 

Come now the defendants Howard W. Sutherland, as 
Alien Property Custodian, and Walter 0. Woods, as Treas¬ 
urer of the United States, by their attorney, and move to 
dismiss the rule to show cause why writ of mandamus 
should not issue as prayed for in the petition herein filed 
and for reasons for said motion say: 

1. That this Court has no jurisdiction to grant the writ 
applied for because the writ is not issued in aid of the 
Court’s jurisdiction in a ease already pending. 

2. That the Court has no jurisdiction to grant the petition 
for writ of mandamus for the purpose of tryjing issues of 
fact as set forth in the petition for said writ, j 

3. That if the writ should be issued the Court has no 
jurisdiction to hear and determine the cause pf action set 
forth in said petition for said writ for the j reason that 

jurisdiction, if any exists, has been conferred by a 
1.3 Federal Statute upon the Supreme Court of the Dis¬ 
trict of Columbia sitting in equity. 

Wherefore defendants pray that the rule heretofore 
issued be discharged and that the petition for said writ 
be dismissed. 

H. B. COX, 

Special Assistant to the Attorney General, 
Attorney for Defendants Sutherland and Woods. 

Service of the foregoing motion is hereby accepted this 
25th dav of November, 1930. 

BAKER, SELBY & RUTTER, 
By H. H. E., 

Attorneys for Plaintiff. 

14 Supreme Court of the District of Columbia. 

Tuesday, December 9th 1930. 

(As of December 5th.) 

Session resumed pursuant to adjournment^ Hon. F. L. 
Siddons, Justice, presiding. 

# * # * * • ] • 
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Upon consideration of the motion of defendants filed 
herein to dismiss the rule to show cause herein, it is ordered 
that the same be, and it is hereby overruled without preju¬ 
dice. On motion defendants are granted fifteen days within 
which to file an answer herein. 

15 Ansiver of Respondents to the Rule to Show Cause 
and the Petition. 

Filed January 7, 1931. 

*#*#*«• 


Come now the respondents, Howard Sutherland, as Alien 
Property Custodian, and W. 0. Woods, as Treasurer of 
the United States, and for their separate and several 
answers to the rule to show cause and to the petition, say: 

I. That this Court is without jurisdiction to issue the 
writ applied for. 

II. That this Court is without jurisdiction to grant the 
petition for a writ of mandamus for the purpose of trying 
the issues of fact set forth in the petition for said writ. 

III. That if the writ should be issued, the Court is with¬ 
out jurisdiction to hear and determine the cause of action 

set forth in said petition for said writ for the reason 
16 that jurisdiction, if any exists, has been conferred 
by a Federal Statute upon the Supreme Court of the 
District of Columbia holding an Equity Court. 

IV. That if the Court has jurisdiction to hear and de¬ 
termine the cause of action set forth in said petition for 
said writ, then the petitioner has a plain and adequate legal 
remedy, and, therefore, the writ may not issue. 

And now, not waiving any of the objections to the juris¬ 
diction of the Court or to the sufficiency of the petition, but 
insisting upon each of the objections to which they may be 
entitled, these respondents for answer to the petition and 
the rule to show cause say: 

1. They admit so much of Paragraph I of the petition as 
alleges that Howard Sutherland is now the duly appointed, 
qualified and acting Alien Property Custodian of the United 
States under the provisions of the Trading with the Enemy 
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Act, and that W. O. Woods is now the duly appointed, 
qualified and acting Treasurer of the United States, and 
as to all other averments in said paragraph contained these 
defendants are without knowledge and require proof 
thereof. 

2. They admit the allegations contained in Paragraph II 
of the petition. 

3. They admit the allegations contained in Paragraph III 
of the petition. 

4. Respondents admit the allegations contained in Para¬ 
graph IV of the petition. 

5. They admit the allegations contained ini Paragraph 

V of said petition. 

17 6. They admit that after allowance of petitioner’s 
claim and at the time or times of the payment 

thereof there was deducted from the amount of principal 
and income, to pay the cost of collecting* protecting and 
administering said trust estate, two per cetitum (2%) 
thereof, aggregating the sum of $10,236.74, before payment 
of the balance of said principal and income to petitioner, 
and they admit that after the deduction of the said, sum of 
$10,236.74 the balance of principal and income due peti¬ 
tioner under the terms of the Settlement of War Claims 
Act was paid to it. Respondents admit that the sum of 
$10,236.74 so deducted was retained and is withheld by the 
Alien Property Custodian, but respondents deny that said 
sum of money belongs to petitioner or that petitioner is 
entitled to the custody thereof. 

7. Answering Paragraph VII of the petition, respond¬ 
ents admit that the sum of $10,236.74 has be^n deducted 
from the principal and income seized by the Alien Prop¬ 
erty Custodian and held for petitioner, but deny that the 
Alien Property Custodian withholds the same arbitrarily or 
without right of law. Respondents deny that the deduction 
referred to in Paragraph VII was made without right or 
authority in the respondent, the Alien Property Custodian, 
to make such deduction from monies being paid to peti¬ 
tioner and deny that the respondent, the Alien Property 
Custodian, is without authority to retain the same. 

8. Answering Paragraph VIII of the petition, respond¬ 

ents admit that taxes lawfully assessed; against the 

18 property of petitioner while in the custody of re¬ 
spondents have been paid by respondents out of the 
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money so held for petitioner, but deny that there has been 
paid out of such money and/or property held for petitioner 
all necessary expenses incurred by the Alien Property 
Custodian in addition to the sum of $10,236.74 so deducted 
as aforesaid. Respondents deny the allegation in Par¬ 
agraph VIII that the sum of $10,236.74, deducted from the 
money or property held in the name of petitioner by the 
Alien Property Custodian or the Treasurer of the United 
States is in addition to and in excess of all taxes and nec¬ 
essary expenses incurred in the due administration of said 
trust, and respondents further deny that the deduction of 
said sum is unjustified or unauthorized by law or by any 
power or authority lawfully vested in the Alien Property 
Custodian and/or the Treasurer of the United States or 
that such action is in direct conflict with the mandatory 
requirements of the Trading with the Enemy Act. 

And for a further and additional defense to the allega¬ 
tions contained in the petition for a writ of mandamus and 
to the rule to show cause these respondents say: 

(a) That pursuant to the provisions of section 24(a) of 
the Trading with the Enemy Act, as amended by the Act 
of March.4, 1923 (42 Stat. loll), and by the Settlement of 
War Claims Act of March 10,1928 (45 Stat. 254), the Alien 
Property Custodian was and is authorized to pay from 
money or other property lawfully seized and thereafter 
held and administered by him the expenses neees- 
19 sarily incurred by him in securing the possession, 
collection or control thereof or in protecting or ad¬ 
ministering the same. Section 24(a) reads as follows: 

“The Alien Property Custodian is authorized to pay all 
taxes (including special assessments), heretofore or here¬ 
after lawfully assessed by any body politic against any 
money or other property held by him or by the Treasurer 
of the United States under this Act, and to pay the neces¬ 
sary expenses incurred by him or by any depositary for 
him in securing the possession, collection, or control of any 
such money or other property, or in protecting or adminis¬ 
tering the same. Such taxes and expenses shall be paid 
out of the money or other property against which such 
taxes are assessed or in respect of which such expenses are 
incurred, or (if such money or other property is insuffi¬ 
cient) out of any other money or property held for the 
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same person, notwithstanding the fact that $ claim may 
have been filed or suit instituted under this Act.” 

That by the Act of May 16, 1928 (c. 580, 45 Stat. 573, 
574), making appropriations for the Executive Office, and 
sundry independent executive bureaus, etc., for the fiscal 
year ending June 30, 1929, the Congress provided as fol¬ 
lows : 

“All expenses of the office of the Alien Property Cus¬ 
todian authorized by the Act entitled “An Act to define, 
regulate, and punish trading with the enemy, and for other 
purposes,” approved October 6, 1917, ad amejnded, includ¬ 
ing compensation of the Alien Property Custodian at not 
to exceed $10,000 per annum; shall be paid from interest 
and collections on trust funds and other properties under 
the control of such Custodian.” 

(b) Respondents further aver that the sum of $10,236.74, 
being two per cent., of the principal and interest allowed to 
petitioner by the Alien Property Custodian, and deducted 

therefrom and retained by the Alien Property Cus- 

20 todian, as alleged, is the same proportionate amount 
deducted by the Alien Property Custodian from the 

principal and income allowed all other claimants securing 
the return of their seized property under the provisions of 
the Settlement of War Claims Act of March 10, 1928. Re¬ 
spondents further aver that the amount so deducted and 
retained, as alleged, is not excessive and is a; just, reason¬ 
able and proper charge or deduction to be made. 

(c) For a further defense to said petition; respondents 
aver that any deductions made by the Alien property Cus¬ 
todian from money or property seized and j held for the 
petitioner, were deducted pursuant to the authority con¬ 
tained in section 24 (a) of the Trading with the Enemy 
Act, as amended, and that as such deductions were made 
pursuant to statutory authority, the petitioned may not by 
mandamus proceeding require an accounting, nor contest 
the ownership or right to possession of said! sum of $10,- 
236.74, deducted as aforesaid, for the reason that a federal 
statute, namely, section 9 of the Trading witjh the Enemy 
Act, as amended, has placed the jurisdiction of a suit of 

this character in another court. 

21 Section 9 (a) of the Trading with the Enemy Act, 
as amended, supra, provides: 
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“That any person not an enemy or ally of enemy claiming 
any interest, right, or title in any money or other property 
which may have been conveyed, transferred, assigned, de¬ 
livered or paid to the Alien Property Custodian or seized 
by him hereunder and held by him or by the Treasurer of 
the United States * * * ma y institute a suit in equity 
in the Supreme Court of the District of Columbia or in a 
District Court of the United States for the district in which 
such claimant resides * * * to establish the interest, 

right, title, or debt so claimed and if so established the 
court shall order the payment * * * or delivery to said 
claimant of the money or other property so held by the 
Alien Propertv Custodian or by the Treasurer of the 
United-States '* * 

That by section 7 (c) of the Trading with the Enemy Act, 
as amended by the Settlement of War -Claims Act, the Con¬ 
gress provided: 

“The sole relief and remedy of any person having any 
claim to any money or other property heretofore or here¬ 
after conveyed, transferred, assigned, delivered, or paid 
over to the Alien Property Custodian, or required so to be, 
or seized by him shall be that provided by the terms of this 
Act, and in the event of sale or other disposition of such 
property by the Alien Property Custodian, shall be limited 
to and enforced against the net proceeds received there¬ 
from and held by the Alien Property Custodian or by the 
Treasurer of the United States.” 

(d) For a further defense to said petition, respondents 
aver that no mandatory duty exists upon either of the re¬ 
spondents to comply with the demand of the petitioner for 
the payment over to it of the sum of $10,236.74 withheld 
from petitioner pursuant to statutory authority, as alleged; 
and respondents further aver that the petition for writ of 
mandamus does not show that there exists a mandatory 
duty resting upon respondents to comply with petitioner’s 
demand. 

22 Wherefore, having fully answered the said peti¬ 
tion and the rule to show cause, these respondents 
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pray that the petition be dismissed and the rule to show 
cause discharged, with costs. 

HOWARD SUTHERLAND, 

Alien Property Custodian. 
WALTER 0. WOODS, [ 
Treasurer pf the United States. 
OK. M. H. j 

J. FRANK STALEY, 

Chief Attorney, Department of Justice; 

H. B. COX, I 

Special Assistant to the Attorney General, 
Attorneys for Defendants. 

District of Columbia, 

City of Washington, ss: 

Howard Sutherland, being first duly sworn, says that he 
has read the foregoing answer and knows the contents 
thereof; that the facts therein stated are true ,to the best 
of his information and belief. j 

HOWARD SUTHERLAND. 

Subscribed and sworn to before me this 6th day of Janu¬ 
ary, 1931. 

[seal.] SOPHIE D. FREEMAN] 

Notary Public in and for 
the District of Columbia. 

23 District of Columbia, 

City of Washington, ss: 

W. 0. Woods, being first duly sworn, says that he has 
read the foregoing answer and knows the contehts thereof; 
that the facts therein stated are true to the best of his in¬ 
formation and belief. 

WALTER O. WOODS. 

Subscribed and sworn to before me this 6th day of Janu¬ 
ary, 1931. j 

[seal.] ELLA F. VAN ZANDT, 

Notary Public in and for 
the District of ; Columbia. 
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Service of the foregoing answer is hereby acknowledged 
this — day of January, 1931. 

SPIER WHITAKER, 

BAKER, SELBY & RUTTER, 

Attorneys for Plaintiff. 

24 Demurrer to the Answer of Howard Sutherland, as 

Alien Property Custodian of the United States, 
and Walter 0. Woods, as Treasurer of the United 
States. 

Filed January 12, 1931. 

******* 

The plaintiffs say that the answer of the defendants 
Howard Sutherland and Walter 0. Woods to the rule to 
show cause and the petition is bad in substance. 

First. The answer admits that the defendants, as Alien 
Property Custodian and Treasurer of the United States, 
held and were administering money and other property 
belonging to petitioner; that petitioner duly tiled claim for 
the release and return thereof under the Settlement of War 
Claims Act of 1928, together with the consent to withhold¬ 
ing of twenty per centum (20%) of the principal as re¬ 
quired by that Statute; that all of the acts and things neces¬ 
sary to the allowance of the claim, and release and return 
to petitioner of its money and property with the excep¬ 
tion of the twenty per centum (20%) thereof required to 
be withheld, were done and performed by petitioner; that 
petitioner’s said claim was duly allowed and its money and 
property ordered released and returned as provided 

25 by the said Settlement of W T ar Claims Act of 1928; 
and thereafter that there was deducted and with¬ 
held from the principal and income of petitioner before the 
payment thereof to petitioner two per centum (2%) thereof, 
aggregating the sum of $10,236.74; but no facts are set 
forth sufficient to justify or authorize the deduction and 
withholding of said sum or any part thereof. 

Second. The answer admits that after the allowance of 
petitioner’s claim, and at the time of the payment thereof, 
there was deducted from the principal and income belonging 
to petitioner two per centum (2%) thereof, aggregating 
the sum of $10,236.74 before payment of the balance of said 
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principal and income to petitioner; and it is alleged that 
said sum was deducted “to pay the cost of collecting, pro¬ 
tecting and administering said trust estate”, j It is not 
alleged that this sum was, or represented, or whs equal to 
the cost of collecting, protecting and administering the said 
trust estate, nor that it represented or was the amount of 
“necessary expenses” incurred by the Alien Property Cus¬ 
todian or by any depositary for him in securing ;the posses¬ 
sion, collection or control of the money or other property 
of petitioner, or in protecting or administering the same. 

Third. The answer admits that pursuant to provisions 
of the Trading with the Enemy Act and the amendments 
thereof, and the Settlement of War Claims Act of 1928, the 
defendants as Alien Property Custodian and Treasurer of 
the United States became and were obligated to [release and 
return and pay over to petitioner certain monef and prop¬ 
erty belonging to petitioner which was being hfeld and ad¬ 
ministered by them; and that two per centum (|2%) of the 
money and property of the petitioner, aggregating the sum 
of $10,236.74, was deducted from the money of petitioner 
before payment of the balance thereof to petitioner; and 
that said sum has been withheld and is being withheld from 
petitioner by defendants; but the answer fails to set forth 
any facts or refer to any statute or law Authorizing 
26 or justifying the defendants to deduct and withhold 
from the principal and income belonging to petitioner 
two per centum (2%) or any other per centum thereof. 

Fourth. The alleged or so-called further and additional 
defense set forth in the answer is wholly insufficient in law 
to constitute any defense to the petition, in that the only 
allegations of fact are that the sum deducted from the 
money of petitioner, being two per centum (2%) thereof, 
is the same proportionate amount deducted by the Alien 
Property Custodian from the principal and income allowed 
other claimants under the Settlement of War Claims Act 
of 1928, and is not excessive, and is a just and reasonable 
charge; but these allegations of fact are wholly immaterial 
and wholly insufficient to constitute any defense inasmuch 
as there is no statute or rule or principle of law which 
authorizes or empowers the Alien Property Custodian to 
make any such charge against or deduction fronji the money 
and property of petitioner and other claimants similarly 
situated. 


| 

i 
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Fifth. The answer admits all of the necessary material 
allegations of the petition, but fails to set forth any facts 
sufficient to constitute a defense or any justification for the 
deduction and withholding from the money of petitioner 
of the sum of $10,236.74 as alleged in the petition. 

Sixth. It appears from the admissions and the affirmative 
allegations contained in the answer that the defendants, as 
Alien Property Custodian and Treasurer of the United 
States, have deducted and are withholding from money of 
petitioner which, as such officials, they became and were 
obligated to pay over to petitioner, the sum of $10,236.74; 
and that said sum of money belonging to petitioner has been 
deducted and is now being withheld from petitioner arbi¬ 
trarily and without any right or authority; and that said 
defendants became and are under a mandatory duty and 
obligation as Alien Property Custodian and Treasurer of 
the United States respectively to pay over forthwith to 
petitioner the said sum of $10,236.74 belonging to 

27 petitioner and withheld from petitioner by said de¬ 
fendants without right or authority. 

SPIEE WHITAKER, 

BAKER, SELBY & RUTTER, 

Attorneys for Plaintiff. 

SPIER WHITAKER, 

BAKER, SELBY & RUTTER, 

1512 H Street N. W., W ashington, D. C., 

Attorneys for Plaintiff. 

28 Notice. 

To J. Frank Staley and H. G. Cox, Attorneys for Howard 
Sutherland and Walter 0. Woods, Department of Justice, 
Washington, D. C. 

Sms: 

Please take notice that the foregoing demurrer will be 
for hearing before the Justice of the Supreme Court of 
the District of Columbia holding Circuit Court No. 2, 
Friday, January 16th, 1931 at 10 o’clock A. M. or as soon 
thereafter as counsel can be heard. 

SPIER WHITAKER. 

BAKER, SELBY & RUTTER. 
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Service of the foregoing Notice and Demurrer acknowl¬ 
edged January 12, 1931. 

H. B. COX,| 

Spl. Asst, to Atty. Gen., 
Attorney for Defendant. 

29 Supreme Court of the District of Columbia. 

Friday, February 6th, 1931. 

Session resumed pursuant to adjournment, Hon. F. L. 
Siddons, Justice, presiding. 

* # * * # # j * 

Come now the parties hereto by their respective attorneys 

of record and thereupon, it is ordered that the demurrer 
filed herein to the answer of the defendants and|heretofore 
submitted to the court, is hereby overruled. 

Thereupon, the plaintiff by his said attorneys, elects to 
stand upon his demurrer and judgment is hereby ordered. 

Wherefore, it is adjudged and ordered that the rule to 
show cause issued herein be, and the same is hereby dis¬ 
charged and the petition dismissed and it is considered that 
the defendants recover of the plaintiff their costs of defense 
to be taxed by the clerk and have execution thereof. 

From the foregoing judgment, the plaintiff by his said 
attorneys, in open court, notes an appeal to the Court of 
Appeals; whereupon, the maximum of an undertaking for 
costs is hereby fixed in the sum of One Hundred Dollars, 
or in lieu thereof, leave is granted to deposit jthe sum o"f 
Fifty Dollars with the clerk. 

. 

Memorandum. 

February 9, 1931.—$50 deposited in lieu of Bond on Ap¬ 
peal. 

30 Assignment of Errors. 

Filed February 16,1931. 

* # • • • • # 

Now comes the plaintiff, Th. Goldschmidt, AJ. G., 'a cor¬ 
poration, and makes the following its assignment of errors 
in the above-entitled cause. 
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First. The Court erred in overruling the demurrer of 
the plaintiff, Th. Goldschmidt, A. G. to the answer of the 
defendants Howard Sutherland as Alien Property Cus¬ 
todian and Walter 0. Woods as Treasurer of the United 
States. 

Second. The Court erred in failing- to sustain the de¬ 
murrer of the plaintiff Th. Goldschmidt, A. G. to the an¬ 
swer of the defendants Howard Sutherland as Alien Prop¬ 
erty Custodian and Walter 0. Woods as Treasurer of the 
United States. 

Third. The Court erred in failing to hold as a matter of 
law on the basis of the facts alleged in the petition of the 
plaintiff Th. Goldschmidt, A. G. and admitted in the answer 
of the defendants Howard Sutherland as Alien Property 
Custodian and Walter 0. Woods as Treasurer of the United 
States that plaintiff is entitled to the relief prayed for in 
the petition. 

31 Fourth. The Court erred in failing to hold that the 
answer of the defendants Howard Sutherland as 
Alien Property Custodian and Walter 0. Woods as Treas¬ 
urer of the United States affirmatively established that the 
plaintiff Th. Goldschmidt, A. G. is entitled to the relief 
prayed for in its petition. 

Fifth. The Court erred in making and entering its final 
order and judgment of February 6, 1931, discharging the 
rule to show cause and dismissing the petition of the plain¬ 
tiff Th. Goldschmidt, A. G. 

Sixth. The Court erred in failing and refusing to issue 
writ of mandamus as prayed for against the defendant 
Howard Sutherland as Alien Property Custodian and 
against the defendant Walter 0. Woods as Treasurer of the 
United States. 

SPIER WHITAKER, 

BAKER, SELBY & RUTTER, 
HENRY RAVENEL, 

Attorneys for Plaintiff. 

Copy received Feh. 14, 1931. 

H. B. COX, 

Atty. for Defendants. 
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32 Designation of Record. 

Filed February 16, 1931. 

* * # * # # j # 

The Clerk will please prepare transcript for appeal in the 
above-entitled cause including therein— 

1. Petition for writ of mandamus of Th. Goldschmidt, 
A. G. filed November 17, 1930. 

2. Order of November 17, 1930. Rule to show (fause. 

3. Motion to dismiss rule to show cause filed by| defend¬ 
ants Howard Sutherland as Alien Property Custodian and 
Walter 0. Woods as Treasurer of the United States. 

4. Order of December 5, 1930 overruling the motion to 
dismiss the rule to show cause filed in behalf of the defend¬ 
ants Howard Sutherland as Alien Property Custodian and 
Walter 0. Woods as Treasurer of the United States. 

5. Answer of the defendants Howard Sutherland as 
Alien Property Custodian and Walter 0. Woods as Treas¬ 
urer of the United States to the rule to show cause and the 
petition. 

6. Demurrer filed by the plaintiff Th. Goldschmidt, A. G. 
to the answer of the defendants Howard Sutherland as 
Alien Property Custodian and W T alter 0. Woods as Treas¬ 
urer of the United States. 

33 7. Judgment of the Court February 6, 1931 over¬ 
ruling the demurrer of the plaintiff Th. Goldschmidt, 

A. G. to the answer of the defendants Howard Sutherland 
as Alien Property Custodian and Walter 0. Woods as 
Treasurer of the United States, discharging the rule to 
show cause and dismissing the petition for writ of man¬ 
damus. ! 

8. Memorandum: $50.00 cash deposited in lieu of bond 

on appeal. j 

9. The assignment of errors filed by the plaintiff Th. 
Goldschmidt, A. G. 

10. This designation. I 

SPIER WHITAKER, ] 

BAKER, SELBY & RUTTER, 
HENRY RAVENEL, 

Attorneys for Plaintiff, Appellant. 
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Service of the copy of the foregoing designation of the 
record is acknowledged this 14th day of February, 1931. 

H. B. COX, 

Attorney for Defendants, Appellees. 

34 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 33, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 78848 at Law, wherein United 
■States ex rel. Th. Goldschmidt, A. G. is Plaintiff and How¬ 
ard Sutherland as Alien Property Custodian of the United 
States, arid Walter 0. Woods as Treasurer of the United 
States, are Defendants, as the same remains upon the files 
and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
aflSx the seal of said Court, at the City of Washington, in 
said District, this 24th day of March, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5373. United States ex rel. Th. Goldschmidt, A. G., 
appellant, vs. Howard Sutherland, as Alien Property Cus¬ 
todian of the United States, and Walter 0. Woods, as 
Treasurer of the United States. Court of Appeals, Dis¬ 
trict of Columbia. Filed Mar. 25,1931. Henry W. Hodges, 
Clerk. 
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IN THE 


Court of appeals, Btetrict of Columbia 

January Term, 1931. 


No. 5373. 


Special Calendar. 


United States Ex Eel. Th. Goldschmidt, A. G., 
Appellant, 


vs. 

Howard Sutherland, as Alien Property Custodian 
or the United States, and Walter 0. Woods, as 
Treasurer of the United States. 


Appeal From the Supreme Court of the District 
of Columbia. 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF THE CASE. 

A. NATURE OF THE ACTION AND THE AP¬ 
PEAL. 

This is an appeal from an order and judgment 
of the Supreme Court of the District of Columbia en- 
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tered on February 6, 1931 (B. 19) overruling the de¬ 
murrer of appellant as petitioner to the answer of 
appellees as defendants to a petition for writ of man¬ 
damus and discharging the rule and dismissing the 
petition. No opinion was rendered in the court be¬ 
low. 

Appellant as petitioner on November 17, 1930, filed 
a petition for a writ of mandamus to compel the 
Alien Propery Custodian and the Treasurer to pay 
over to it the sum of $10,236.74, being two per centum 
of the money of petitioner released and paid over 
under the Settlement of War Claims Act of 1928 (B. 
2-7). Buie to show cause was issued on the same 
day (B. 8). On November 28, 1930, the defendants 
appeared and moved to dismiss the rule for lack of 
jurisdiction in the Court to grant the writ (B. 9). 
On December 9, 1930, an order was entered overrul¬ 
ing the motion without prejudice and directing the 
defendants to answer (E. 9-10). On January 7, 1931, 
defendants filed their answer renewing their objec¬ 
tion to the jurisdiction (B. 10-15). On January 12, 
1931, petitioner filed its demurrer to the answer (R. 
16-18). On February 6, 1931, final order and judg¬ 
ment was entered overruling the demurrer, discharg¬ 
ing the rule, and dismissing the petition (R. 19). 
Petitioner appealed, assigning various grounds of 
error (B. 19-20). 

B. THE FACTS. 

The facts are few and essentially without contro¬ 
versy. Appellant is a German corporation whose 
property in the United States was seized by the Alien 
Property Custodian. Upon the passage of the 
Winslow Bill it received $10,000 of principal and 
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income, and upon passage of the Settlement ;of War 
Claims Act in 1928 it filed with the Custodian claim 
for the release and return of the remainder of its 
principal and income with the exception of the 
twenty per centum of principal retained fox! use in 
settlement of Mixed Claims Commission awards. 

The total amount of appellant’s money and prop¬ 
erty aggregated $718,707.03. The Custodian retained 
in round numbers $206,000 against tentative tax 
assessment, and twenty per centum of the principal 
amounting to approximately $85,000, and paid over 
the balance but at the time of payment deducted and 
withheld two per centum of the principal, amounting 
to $8,718.33, and two per centum of the income 
amounting to $1,518.41. This appropriation of ap¬ 
pellant’s money was made under the guise of a 
charge for so-called “administrative expenses.” 
(See paragraphs 4 to 6, inclusive, of petition for 
mandamus, E. 4-5.) The answer admits the due fil¬ 
ing and allowance of the claim and payment over of 
appellant’s money, and the deduction therefjrom of 
two per centum. It denies appellant’s claim that the 
deduction was made arbitrarily and without authority 
of law, and asserts the right to make the deduction 
under Sections 24 (a) of the Trading with the En¬ 
emy Act as amended, and an Appropriation Act of 
May 16, 1928. In addition it is asserted that the 
sum deducted “is the same proportionate amount 
deducated by the Alien Property Custodian from 
the principal and income allowed all other 
ants”, and that the amount deducted “is noti 


claim- 


exces¬ 


sive and is a just, reasonable and proper charge or 
deduction to be made”. (R. 13) 

These last allegations appellant contends, for the 
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reasons pointed out in the argument, are entirely 
immaterial and superfluous. The admitted facts are 
that the Alien Property Custodian appropriated two 
per centum of appellant’s (petitioner’s) money “after 
the allowance of petitioner’s claim and at the time 
or times of the payment thereof”. (See paragraph 
6 of the Answer, R. 11) 

C. QUESTIONS PRESENTED. 

The sole questions presented by this appeal there¬ 
fore are whether the statutes relied upon vested 
this authority in the Custodian, and if not and if 
this withholding of appellant’s money was without 
authority, whether mandamus is the proper and 
appropriate remedy for compelling payment of this 
balance of appellant’s money unlawfully withheld. 

As a matter of striet logic, the question of rem¬ 
edy or procedure probably would come first in the 
order'of discussion; but in this case as we see it 
the remedy stands or falls with the substantive 
rights of appellant. For this reason we will discuss 
first the right of the Custodian to withhold or ap¬ 
propriate two per centum of the money and other 
property released by him. 




ARGUMENT. 

POINT I. 


THE STATUTES RELIED UPON WHOLLY FAIL 
TO AUTHORIZE THE APPROPRIATION BY 
THE CUSTODIAN OF TWO PER CENTUM 
OF RELEASED PROPERTY TO APPLY 
AGAINST HIS ADMINISTRATIVE ! EX¬ 
PENSES. 

| 

This identical question and these identical! stat¬ 
utes have been considered and passed upon by this 
Court and by the Supreme Court of the United 
States. (See Escher v. Woods et al., 281 U. S. 379, 
33 F. (2nd) 556.) In that case this Court held the 
deduction proper, but the Supreme Court granted 
certiorari and reversed holding the deduction wholly 
without authority. It is our opinion and contention 
that the decision of the Supreme Court in that -ease 
is decisive, but appellees contend that it is npt be¬ 
cause the plaintiffs there were friendly neutrals 
whose property was not subject to seizure, while the 
appellant here is a German corporation whose Uioney 
was properly seized. It is true that Mr. Justice 
Holmes in the opinion emphasizes the fact that the 
seizure there was one which the law did not intend 
the Custodian to make, but the decision is not rested 
solely upon this ground, and the Court, as we will 
endeavor to point out, accepted as proper the inter¬ 
pretation of the statutes which we contended for 
there and argue for here. It seems necessary, how¬ 
ever, to argue over again just what power these, stat ¬ 
utes vest in the Custodian. 

The appellees rely upon Section 24(a) of the Trad¬ 
ing with the Enemy Act and one paragraph in an 



appropriation act of 1928. Section 24 (a) was in¬ 
serted in the Trading with the Enemy Act as Section 
24 by the so-called Winslow Bill of March 4, 1923 
(42 Stat. 1611). The provision as to the payment 
of taxes was a re-enactment of substantially the 
same provisions contained in the Appropriation Act 
of 1918 (40 Stat. 646). The rest of the section was 
new. The Settlement of War Claims Act of 1928 
added additional paragraphs to this section, making 
the original Section 24 without any change of verbi¬ 
age Sub-section (a) (45 Stat. 254). This section 
reads: 

“The Alien Property Custodian is authorized 
/ to pay all taxes (including special assessments), 
heretofore or hereafter lawfully assessed by any 
body politic against any money or other prop¬ 
erty held by him or by the Treasurer of the 
i United States under this Act, and to pay the 
necessary expenses incurred by him or by any 
depositary for him in securing the possession, 
collection, or control of any such money or other 
I property, or in protecting or administering the 
same. Such taxes and expenses shall be paid 
out of the money or other property against 
I which such taxes are assessed or in respect of 

which such expenses are incurred, or (if such 
money or other property is insufficient) out of 
any other money or property held for the same 
person, notwithstanding the fact that a claim 
may have been filed or suit instituted under 
this Act.” (Italics added.) 

It is to be noted: 

First. That only such payments are authorized 
to be made as are necessary; and 

Second. That every payment which is authorized 
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is one directly connected with and chargeable against 
the particular property in respect of which the pay¬ 
ment is made. 

(a) Taxes. j 

They are such as are “assessed against” the par¬ 
ticular fund—such as are necessarily payable there¬ 
from. 

(b) “Expenses of securing possession”. 

These expenses are such as are directly connected 
with the particular fund or property involved as dis¬ 
tinguished from any other fund or property 1 what¬ 
soever. The expenses of “collection” or “control” 
are of the same character. 

(c) The expenses of “protecting or adminster- 

ing” the property. ! 

These expenses, as all of the others mentioned, are 
those connected directly with the particular prop¬ 
erty or fund in respect of which they are incurred 
as distinguished from all other property and funds. 
Both the language used and the context make this 
clear. If there were any ambiguity—and there is 
none—the doctrine noscitur a sociis would determine 
the case. 

It has been argued, and we assume will be argued 
again that the fixed expenses, or what is commonly 
called overhead of the Custodian’s office, such,as sal¬ 
aries, rent and other incidental fixed or regular ex¬ 
penses, are part of the cost of administering and 
protecting seized property, and that because: it has 
not been possible or at least not practicable to ap¬ 
portion these expenses against the various items of 
money and property in accordance with the exact 
amount thus expended in respect of or on account 
of each such item, the Custodian is authorized to 
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levy a general assessment of two per centum upon 
property held by him. This argument would be proper 
before a Congressional Committee considering leg¬ 
islation, but is entirely out of place here. 

The statute very clearly contemplates only such 
actual disbursements as are attributable to the money 
or property involved, and only expenses in such 
amounts as were necessarily incurred in respect of 
the precise property against which the charge is 
made, or out of which the Custodian takes reimburse¬ 
ment. The first half of the section very clearly and 
definitely so limits the payments or expenses, but 
if there is any doubt the last half of the section re¬ 
moves it. This section specifically states that the 
taxes and expenses are to be paid “out of the money 
or other property against which such taxes are as¬ 
sessed or in respect of which such expenses are in¬ 
curred”. There is one exception but this exception 
emphasizes the limitation. If the money or other 
property against which the taxes are assessed, or 
in respect of which the expenses were incurred is 
insufficient to permit payment, then—and by neces¬ 
sary implication only then—can the expenses be paid 
out of any other money or property. Even in such 
event the Custodian cannot reimbuse himself gen¬ 
erally out of money or property held, but only out 
of money or property “held for the same person”. 

We have therefore statutory mandate to the Cus¬ 
todian that in so far as concerns taxes and such ex¬ 
penses as can be charged against the money and prop¬ 
erty in his custody, each item of money and prop¬ 
erty is to be treated as a separate unit, and that pay¬ 
ments on aeceount of the money or property belong¬ 
ing to one person cannot be charged against or taken 
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out of the money or property of another. These pro¬ 
visions which grant the right necessarily define its 
limits, and very clearly deny to the Custodian the 
right of charging against the money and other prop¬ 
erty of appellant anything except taxes lawfully as¬ 
sessed against it and the actual amount expended 
or incurred in respect of this very money and prop¬ 
erty out of which the Custodian has helped himself 
to the extent of $10,236.74. j 

The fact, if it be a fact, that the amount of these 
fixed or overhead charges cannot be apportioned ex¬ 
actly among the various items of property in ac¬ 
cordance with the amount of such expenses actually 
and necessarily incurred in respect of each such item, 
indicates not that the Custodian can levy an; assess¬ 
ment in whatever amount or at whatever rate he may 
choose, but that Congress did not intend nor direct 
that any of these expenses should be charged against 
the property held by the Custodian. 

The answer sets up as one of the so-called' affirm¬ 
ative defenses the claim that the amount deducted is 
a “just, reasonable and proper charge.” (E. 13.) 
As a matter of pleading these allegations are mere 
conclusions unsupported by any statements bf fact; 
and as a matter of law they are entirely immaterial 
and irrelevant. The Congress of the United j States 
is the sole authority that has any right or pbwer to 
determine what charges against enemy property 
seized in war time are just or reasonable, and what 
deductions or withholdings from this property the 
Alien Property Custodian should make as and when it 
was released and returned to the former owners from 
whom it had been seized. By the Settlement bf War 
Claims Act Congress not only authorizes, biit man- 
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datorily directs the Alien Property Custodian and the 
Treasurer of the United States to return to the 
former owners the whole of their money and prop¬ 
erty, both principal and income, except only the 
twenty per centum to be applied toward payment of 
awards of the Mixed Claims Commission and the 
sums specified in Section 24 (a) and the Appropria¬ 
tion Act of May 16, 1928. 

If it had been contemplated or intended that the 
Custodian should levy a fixed assessment of two per 
centum or any other per centum in addition to identi¬ 
fiable expenses attributable to the various items of 
money and property, it would have been a very simple 
matter to have so specified. As we have pointed out, 
however, Section 24 (a) very clearly limits the 
charges or deductions to expenses incurred in respect 
of each item of money or property, and not only that 
but to such expenses as were necessarily so incurred. 
As a matter both of fact and of law, the necessary 
cost or expense of protecting and administering prop¬ 
erty is not measured hy the amount or value of the 
property. Under some circumstances what is a fair 
or reasonable charge may be measured by the amount 
of money or value of property involved; but in this 
case Congress has directed that the charge to be made 
shall be limited to the amount necessarily expended 
in respect of or on account of the money or property 
from which this charge is to be deducted. Whether 
this charge be inadequate or excessive, reasonable or 
unreasonable, just or unjust, is a question which 
neither the Alien Property Custodian nor this nor 
any other Court is authorized or empowered to con¬ 
sider or determine. 

The property being enemy property seized in time 
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of war was subject to whatever disposition Congress 
might choose to make ( TJ. S. v. Chemical Foundation, 
272 U. S. 1). It directed the Alien Property Cus¬ 
todian and the Treasurer to release and return one 
hundred per centum of the income and eighty |per 
centum of the principal; not ninety-eight per centum 
of the income and seventy-eight per centum of \ the 
principal, or whatever other percentage might renkain 
after the Custodian had deducted whatever assess¬ 
ment he might see fit to levy; for it is quite apparent 
that every argument made to support this two per 
centum deduction would equally support or justify 
the deduction of four, six, eight, ten or any other 
percentage. 

The Appropriation Act of 1928 (45 Stat. 573, o74) 
requires only brief mention, mainly because ! the 
Custodian’s office in practice has utterly disregarded 
this statute, and the answer while citing this Act 
as justification for the appropriation of appellant’s 
money, states not a single fact or figure to bring any 
part of the sum deducted within the purview of the 
Act under any interpretation or meaning that may 
be given to it. Whatever deductions are authorized 
or contemplated are limited to “interest and collec¬ 
tions on trust funds.” B'eyond argument therefore 
no part of the two per centum of principal, amount¬ 
ing to $8,718.33, was subject to deduction or with¬ 
holding under this Act; and only so much of interest 
and collections could be taken as was neces¬ 
sary to pay the expenses of the office from and after 
June 30, 1928. The statute fails to direct how| the 
total aggregate of these expenses should be appor¬ 
tioned among the various trust funds, but is un¬ 
necessary in this case to consider or determine that 
question. 
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The answer fails utterly to set forth a single 
fact or figure to justify or support under this statute 
the deduction of the $1,518.41 of interest withheld 
or any part of that sum. There is no allegation as 
to what the total expenses of the Custodian’s office 
were for the fiscal year ending June 30, 1929, or 
subsequently, nor what total amount of interest 
and collections on trust funds were received by the 
Custodian, nor any other pertinent facts or figures; 
nor does it appear whether appellant’s income cash 
in the amount of $75,920.61 accrued in whole or in 
part before or after June 30,1928; nor is it alleged as 
a conclusion or otherwise that the two per centum of 
this income cash amounting to $1,518.41 represented 
a fair or proper amount of contribution toward the 
expenses of the Custodian’s office from interest and 
collections on appellant’s trust funds for the fiscal 
year ending June 30, 1929, or any subsequent year. 

For the reasons pointed out at the beginning of 
our argument, we have discussed this question as an 
open or undetermined matter, but we submit that 
the Supreme Court decision in the Escher case (su¬ 
pra) is applicable to enemy and non-enemy property 
alike. The two statutes just discussed were involved 
in that case, and the arguments and contentions 
hereinabove advanced were made by us in that case, 
as will appear from the very accurate outline of the 
brief on behalf of petitioners which appears in the 
report of the Supreme Court decision. Mr. Justice 
Holmes in delivering the opinion of the Court, said: 

“We do not perceive, even in 1928, anything 
that clearly suggests treating the property in 
the hands of the Custodian as one great trust, to 
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be called on to bear the expenses of adminis¬ 


tration, as one homogenous whole. On the con¬ 


trary, the directions are explicit that \the ex¬ 


penses charged to a given property ar'e those 
incurred in getting~or"protecting it or at least 
others similarly due from the same ownet.” 


This language in plain and unmistakable terms 
accepts and approves the construction of these 
statutes hereinabove set forth which were argued and 
contended for on behalf of the property owners in 
that case. The mere fact that the Court further 
justified its decision upon the ground that the prop¬ 
erty there involved was not such as the law intended 
the Custodian to seize, cannot, we submit, j weaken 
this statement as to what expenses the Supreme 
Court considered as coming within the purview of 
the statute. 

POINT II. 

UPON THE FACTS STATED IN THE PETITION 
AND ADMITTED IN THE ANSWER APPEL¬ 
LANT IS ENTITLED TO A WRIT OF MAN¬ 
DAMUS AS PRAYED FOR. 

In discussing this point we assume the preceding 
point as established and accepted, and therefore that 
the withholding by the Custodian of the money in 
question was not only unauthorized by law but in 
conflict with the mandatory provisions of the Settle¬ 
ment of War Claims Act which directed that all of 


the income and eighty per centum of the principal 
should be returned to the former owners. This 
being so, appellant was clearly entitled to a j writ of 
mandamus as prayed for unless some statute! clearly 
denies it such relief. I 
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That a writ of mandamus is the proper and appro¬ 
priate means of compelling a public official to per¬ 
form a duty imposed upon him, and as to which he 
has no right or power of discretion, is now too well- 
settled to require discussion. We cite, however, from 
among the numerous decisions the following: 

Marbury v. Madison, 1 Cranch, 137; 

Kendall v. U. S. ex rel Stokes, 12 Peters, 524; 

U. S. ex rel Dunlap v. Black, 128 U. S. 40; 

Roberts v. U. S. ex rel Valentine, 176 U. S. 221; 

Garfield v. U. S. ex rel Goldsby, 211 U. S. 249; 

U. S. ex rel Parrish v. MacVeagh, 214 U. S. 
124; 

Ballinger v. U. S. ex rel Frost, 216 U. S. 240; 

Work v. U. S. ex rel McAlester-Edwards Coal 
Co., 262 U. S. 200. 

Perhaps a case in principle more closely like the 
present case is where the Commissioner of Internal 
Bevenue has allowed a claim for a refund of taxes 
but has refused to allow interest or at least interest 
in the full amount claimed by the taxpayer. This 
Court in a fairly recent case has sustained such a 
writ, the question being solely one of law and the 
dispute concerning not the ownership of property or 
the amount of property, but solely the interpretation 
or meaning of the statute or statutes governing the 
allowance of interest. 

See: 

Blair v. U. S. ex rel Birkenstock, 65 App. D. C. 
376. 

We understand the argument for appellees upon 
this point to be predicated mainly if not solely upon 
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the provisions of the Trading with the Enemjy Act, 
the contention being that Section 9 of that Statute 
prescribes a bill in equity as the proper and sole 
remedy for such a case as this. This argument over¬ 
looks what we consider to be the vital features of 
this case as well as provisions of the statute in 
question. That statute, as we read it, applies only 
to disputed claims. In this case the claim of peti¬ 
tioner not only is not disputed but has been af¬ 
firmatively recognized and allowed. 

Section 9, as a result of numerous amendments 
since the first passage of the Act, is involved in struc¬ 
ture but clear in meaning upon the point in question. 
As first enacted it included only what appeals now 
as subsections (a) and (f). As early as July 11, 
1919, Congress began amending this sectidn and 
adding paragraphs and sections until now it consists 
of subsections entitled (a) to (q) inclusive, and sub¬ 
section (b) is again divided into paragraphs num¬ 
bered from 1 to 22 inclusive, setting forth many dif¬ 
ferent classes of former enemies who are entitled to 
return of all or part of their seized property. j(Note: 
The complete text of the original Act and the various 
amendments are set forth under the historical note 
appearing in the U. S. Code Annotated, Title 50, 
Subject War, beginning at page 249.) 

Inasmuch as the major portion of the Statute as it 
now stands has no application to this case, we have 
extracted the pertinent provisions which read as 
follows: 


“(b) In respect of all money or other prop¬ 
erty conveyed, transferred, assigned, delivered, 
or paid to the Alien Property Custodian or seized 
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by him hereunder and held by him or by the 
Treasurer of the United States, if the President 
shall determine that the owner thereof at the 
time such money or other property was required 
to be so conveyed * * * or was seized by him 
was— 

*######* 

(16) * * * a corporation, and that the writ¬ 
ten consent provided for in subsection (m) has 
been filed * * * 

Then the President, without any application 
being made therefor, may order the payment, 
conveyance, transfer, assignment, or delivery of 
such money or other property held by the Alien 
Property Custodian or by the Treasurer of the 
United States, or of the interest therein to which 
the President shall determine such person en¬ 
titled, either to the said owner or to the person 
by whom said property was conveyed, trans¬ 
ferred, assigned, delivered, or paid over to the 
Alien Property Custodian. * * * 

(c) Any person whose money or other prop¬ 
erty the President is authorized to return under 
the provisions of subsection (b) hereof may file 
notice of claim for the return of such money or 
other property, as provided in subsection (a) 
hereof, and thereafter may make application to 
the President for allowance of such claim and/or 
may institute suit in equity to recover such 
money or other property as provided in said sub¬ 
section, and with like effect. The President or 
the court, as the case may be, may make the 
same determinations with respect to citizenship 
and other relevant facts that the President is 
authorized to make under the provisions of sub¬ 
section (b) hereof.” 

It is our understanding that no voluntary returns 
have been made under subsection (b), and that the 
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practice has been to require the filing of claims and 
the subsequent procedure specified in subsection (c). 
In any event petitioner’s money and property, with 
the exception of the two per centum (2%) involved 
in this proceeding, was returned pursuant to the re¬ 
quirements of this subsection. 

The procedure specified in this subsection,! how¬ 
ever, is that set forth in subsection (a). Referring 
back to (a) we find the procedure to be this: 

The claimant must first file with the Alien Property 
Custodian a preliminary notice or statement of his 
claim. Thereafter he may apply to the President for 
executive allowance and the President is empowered 
to order the Alien Property Custodian or the Trea¬ 
surer of the United States as the case may be, to pay 
over and deliver to the claimant the money and 
property to which the President shall determine the 
claimant is entitled. If the claimant is not supcess- 
ful in securing executive allowance of the Claim, 
he may after sixty days institute suit in equity in 
this Court or in the United States District Coikrt in 
which the claimant resides; or the claimant may in 
the first instance and without applying for executive 
allowance, institute such a suit. 

On behalf of the Appellees,—defendants inj this 
proceeding—it is insisted that petitioner is nqt en¬ 
titled to Mandamus because this statute limits I peti¬ 
tioner to a suit in equity such as is authorized by this 
subsection. This statute, however, neither requires 
nor authorizes a suit in equity under the circum¬ 
stances set forth in the petition and admitted and 
confirmed by the answer. The petition allege^ and 
the answer admits that petitioner duly filed its notice 
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of claim as required by this subsection, and complied 
with all of the other provisions of the Act; that the 
claim was duly allowed and the money and property 
of petitioner returned to it with the exception of two 
per centum (2%) thereof which the Alien Property 
Custodian deducted and withheld “at the time or 
times of the payment thereof”—to use the language 
of the answer. (See paragraph 6 of answer, R. 11.) 

There is no provision in the statute for a suit 
under these circumstances, the statute providing for 
suit only in the event that the claim, is not allowed by 
the President or in the event the claimant elects to 
sue without applying for executive allowance. This 
provision of the statute quite obviously is not due to 
any oversight or defect in draftsmanship. The stat¬ 
ute quite properly assumes that the Alien Property 
Custodian and/or the Treasurer of the United States, 
as the case might be, would perform their statutory 
duties and deliver and pay over to the claimant money 
and property as ordered by the President, and the 
administration of the statute indicates that this as¬ 
sumption was well made. 

In this case had petitioner attempted to bring a 
suit in equity under this statute, based upon the facts 
set forth in the petition herein, it would have been 
subject to motions to dismiss because of lack of 
jurisdiction. The allegations which petitioner would 
have had to make; that application for executive 
allowance had been made, and that the claim had been 
allowed, would have sent petitioner out of court by 
the very door through which it attempted to enter. 
Such a bill of complaint would have presented no 
issues justiciable by the Supreme Court of the Dis¬ 
trict of Columbia in such an action. 
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The allowance of the claim and the actual return 
of the money and property claimed with the exception 
of the two per centum (2%) negatives any contest or 
controversy as to the two issues presentable byja bill 
in equity under this statute, to wit, the right <bf the 
claimant to sue and the ownership in the claimant of 
the money or property, or the interest therein as¬ 
serted. In this case there is no controversy as to 
either. The only question presented is whether un¬ 
der provisions of the statute relied upon by the ap¬ 
pellees—defendants—and discussed in the preceding 
point, the Alien Property Custodian was authorized 
to deduct and withhold from the money and property 
ordered returned by the President two per centum 
(2%) thereof. Such a question presents a typical case 
for judicial determination by petition for writ of man¬ 
damus. 

Some confusion may have arisen by reason of the 
fact that the president under the authority of Section 
5 of the Trading with the Enemy Act, has delegated 
to the Alien Property Custodian the power of j allow¬ 
ing claims filed under paragraphs 15 to 22 inclusive 
of subsection (b) of Section 9. (See paragraph 1-b 
of executive order dated April 23, 1928, copy of which 
for the convenience of the Court is appended to this 
brief.) It was under the authority of this executive 
order that petitioner’s claim was allowed and its 
money and property, with the exception of the two 
per centum (2%) now claimed, returned and paid 
over to it. 

In the ordinary administration of the statutes, and 
where no controversies arise, it is probably immate- 
rial in what capacity the Alien Property Custodian 
acts so long as there is some statutory authority for 
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the doing by him of the act in question. Section 7, 
subsection (a) required reports of enemy property 
to be filed with the Alien Property Custodian. Sub¬ 
section (c) authorized the President to investigate the 
facts disclosed by these reports and to order property 
determined by the President to be enemy-owned de¬ 
livered or paid over to the Alien Property Custodian. 
The President at the start by executive orders vested 
this power in the Custodian. When exercised by the 
Custodian it constituted, however, in point of law an 
act of the President. 

Section 12 vested directly in the Custodian the 
power of managing and administering property which, 
exercising the power of the President, he had ordered 
paid over and delivered to himself as Custodian. 
Since the passage of the Settlement of War Claims 
Act, under the executive order above referred to, the 
Alien Property Custodian, exercising the power of 
the President, passes upon claims of German nationals 
for release and return of their property, and, exercis¬ 
ing the power of the President, orders himself as 
Alien Property Custodian to release and return the 
money and property which, exercising the power of 
the President, he finds the claimant to be entitled to. 

The situation thus created is quite unusual, but the 
procedure outlined is simple and definitely marked. 
The different steps to be taken and the different 
capacities in which the Alien Property Custodian acts 
or has acted are all definitely stated; and the mere 
fact that the same official may have acted from the 
seizure of the property up to its final release and 
return does not alter the fact that at one time he 
acts by virtue of his own power or authority as Cus- 
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todian, and another as the delegate of and tinder the 
authority vested by the statute in the President. 

Upon the admitted facts in this case it is quite 
clear that the Alien Property Custodian in releasing 
and returning to petitioner its money and property 
was acting pursuant to an order of the “President”, 
notwithstanding the fact that the actual order was 
given by the Alien Property Custodian himself under 
the provisions of the executive order above quoted. 
The appellant-petitioner claims that the Alien Prop¬ 
erty Custodian has not complied fully with his statu¬ 
tory duty arising out of the allowance of its claim 
and that arbitrarily and without any right or author¬ 
ity he is withholding from it, $10,236.74 of its money, 
contrary to the statutory duty to pay it over arising 
from the allowance of its claim. 

The appellees,—the Custodian and the Treasurer, 
contend on the other hand that the deduction of this 
sum of money is not an arbitrary appropriation there¬ 
of, but an act which the Custodian was authorized 
and directed to do. 

The only question involved therefore is whether the 
Alien Property Custodian has or has not performed 
his statutory duty of returning to appellant its njioney 
and property in accordance with the statute. If the 
law authorized the Custodian to make this decision, 
then the answer states a complete defense to the peti¬ 
tion, and the demurrer of petitioner should have! been 
overruled and the petition denied. If the deduction 
is not authorized, the demurrer should have been sus¬ 
tained and the writ issued as prayed for. 

As a practical matter and so far as the efficient 
administration of justice is concerned, we fail tp see 
any basis for appellees’ objection to settlement of 
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this controversy by means of petition for a writ of 
mandamus. The ownership by appellant—petitioner 
—of the property claimed by it, and the exact amount 
and value of that property, and appellant’s right to 
that property were all established to the satisfaction 
of the Alien Property Custodian before the petition 
was filed, and the only question presented is whether 
the Alien Property Custodian was or was not au¬ 
thorized to deduct and withhold from that prop¬ 
erty at the time it was released and turned over to 
appellant, two per centum thereof. Whether that 
deduction was or was not authorized is a pure ques¬ 
tion of law depending upon the meaning of the stat¬ 
utes from which the Custodian derives his power and 
authority and under which he acts. Appellant’s 
petition for the writ and the answer of appellees 
present this question in a direct and clearcut man¬ 
ner, and we have no recognized method of legal pro¬ 
cedure better adapted to obtaining a speedy judicial 
determination of the rights of the parties. It is just 
this sort of a situation which the writ of mandamus 
was devised to meet. 

CONCLUSION. 

The question presented by this appeal is im¬ 
portant not only to this appellant, but to the thou¬ 
sands of other former enemies whose property has 
been and is being released and returned by the Alien 
Property Custodian and the Treasurer of the United 
States, and an early final judicial settlement of the 
right of the Custodian to withhold from such prop¬ 
erty two per centum or any other pereentum irre- 
viewably fixed by him is desirable. For this reason, 
as well as those already stated, we trust that this 
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Court will decide that the procedure followed on 
behalf of appellant is the proper procedure for se¬ 
curing such judicial determination. 

If upon full consideration of this question the con¬ 
clusion should be reached that the Custodian was 
duly authorized to withhold and appropriate two 
per centum of appellant’s money, then irrespective 
of questions of procedure the final judgment and 
order below was correct and should be affirmed. If, 
however, this Court should conclude that the Cus¬ 
todian was not authorized to deduct and withhold 
from appellant’s money this sum of $10,236.74 or 
any portion of said sum, then the order and judg¬ 
ment below should be reversed and that Court di¬ 
rected to issue a writ of mandamus as prayed for, 
directing the appellees as Alien Property Custodian 
and Treasurer of the United States to pay over to 
appellant the money unlawfully deducted and with¬ 
held at the time the balance of its money and prop¬ 
erty was delivered and paid over to it; in that way 
completing the performance of the statutory duty in 
favor of appellant created and arising upon and 
from the allowance of the claim duly filed and al¬ 
lowed pursuant to the provisions of the Settlement of 
War Claims Act of 1928. 

Respectfully submitted, 

Spier Whitaker, 

Lawrence A. Baker, 

Henry Ravenel, 

Attorneys for Appellant. 
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APPENDIX. 
EXECUTIVE ORDER. 


SUPPLEMENTAL TO THE EXECUTIVE ORDER 
OF OCTOBER 12, 1917, VESTING POWER 
AND AUTHORITY IN DESIGNATED OF¬ 
FICERS, AND MAKING RULES AND REG¬ 
ULATIONS UNDER THE “TRADING WITH 
THE ENEMY ACT.” 

By; virtue of the power and authority vested in 
the President by “An Act . to define, regulate, and 
punish trading with the enemy and for other pur¬ 
poses”, known as the “Trading with the Enemy 
Act”, approved October 6, 1917, and the amend¬ 
ments thereto, I hereby make the following orders, 
rules and regulations: 

1. I hereby vest in the Alien Property Custodian 
all power and authority conferred upon the Presi¬ 
dent by the provisions of Section 9 of the Act ap¬ 
proved October 6, 1917, known as the “Trading with 
the Enemy Act”, as amended by the various amend¬ 
ments thereto and by the “Settlement of War Claims 
Act of 1928”, approved March 10, 1928, pertaining 
to the following classes of claims: 

(a) Every claim in which the total amount to be 
returned does not exceed in money or other prop¬ 
erty the value of $10,000. 

(b) Every claim where recovery may be had under 
paragraphs 15, 16, 17, 18, 19, 20, 21 and 22 of sub¬ 
section (b) of Section 9 of the Trading with the En¬ 
emy Act, as amended by the “Settlement of War 
Claims Act of 1928”. 
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(c) Every claim of a German national where only 
80 per cent of the principal is returnable, except as 
to claims under Subsections (d) and (g) of Section! 9 
of the Trading with the Enemy Act, as amended. 

(d) Every claim of a German national where the 
money or other property belonging to him and re¬ 
maining in the possession of the Alien Property Cus¬ 
todian or the Treasurer of the United States, after 
deducting the sum of $10,000 returnable under the 
amendment to the trading with the Enemy Act of 
March 4, 1923, is less than $2,000. 

The Alien Property Custodian may refer any 
claim to the Attorney General for an opinion upon 
the law or facts upon which such claim is based. 

2. I hereby vest in the Alien Property Custodian 
all power and authority conferred upon the Presi¬ 
dent by Section 20, 21, and 23 of the Act approved 
October 6, 1917, known as the “Trading with the 
Enemy Act,” as amended by the Act entitled “An 
Act to amend the Trading with the Enemy Act,” 
approved March 4, 1923, and by the “Settlement of 
War Claims Act of 1928.” 

3. All claims for the return of unallocated interest 
shall continue to be paid under the regulations ex¬ 
isting prior to the approval of the “Settlement of 
War Claims Act of 1928,” pending the general alloca¬ 
tion of such unallocated interest funds by the Alien 
Property Custodian. 

4. All other Executive Orders heretofore made are 
hereby amended and modified to such extent as may 
be necessary to conform to the provisions hereof. 

(Signed) Calvin Coolidge. 

The White House, 

April 23, 1928. I 
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In the Court of Appeals of the District of 
Columbia 

January Term, 1931 j 

No. 5373, Special Calendar 

United States ex rel. Th. Goldschmidt, A. G., 
appellant 
v. 

Howard Sutherland, as Alien Property Custo- 
dian, and Walter O. Woods, as Treasurer of'the 
United States, appellees 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 
COLUMBIA 

BRIEF OH BEHALF OF APPELLEES 

i 

STATUS \ 

j 

This is an appeal from a final order and judg¬ 
ment of the Supreme Court of the District of 
Columbia entered February 6,1931, overruling the 
demurrer of appellant, petitioner below, to j the 
answer of appellees, defendants below, to the peti¬ 
tion for a writ of mandamus, and discharging 1 the 
rule and dismissing the petition. (R. 19.) No 
opinion was rendered by the Court below. 

(i) 
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STATEMENT OE CASE 

Appellant on November 17,1930, filed in the Su¬ 
preme Court of the District of Columbia its peti¬ 
tion for a writ of mandamus to compel the Alien 
Property Custodian and the Treasurer of the 
United States to pay over to petitioner the sum of 
$10,236.74, alleged in said petition to have been re¬ 
tained by appellees from moneys belonging to ap¬ 
pellant and which it is alleged should have been 
paid over to appellant, together with other moneys 
upon the allowance of appellant’s claim for the 
return of money and other property seized by the 
Alien Property Custodian Under the provisions of 
the Trading with the Enemy Act. (R. 2-7.) A 
rule was issued and served upon appellees com¬ 
manding them to show cause why such petition 
should not be granted. (R. 8.) Appellees by their 
attorney moved to discharge the rule and dismiss 
the petition on the general ground that the Court 
was without jurisdiction to hear and determine the 
cause of action set forth in the petition. (R. 9.) 

The Court, on December S, 1930, overruled the 
motion to dismiss without prejudice and directed 
the defendants to answer the rule. (R. 10.) 
Thereupon defendants answered the rule and in 
said answer renewed their motion to dismiss for 
lack of jurisdiction. (R. 10-15.) Petitioner de¬ 
murred to the answer (R. 16-18)., and the cause 
was heard on demurrer to the answer and on the 
motion to dismiss. The trial court overruled the 
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demurrer and dismissed the petition, (R, 19.) 
From this order the petitioner appeals to this 
Court. The errors assigned are set forth in the 
record, pages 19 and 20. 

| 

STATEMENT OF FACTS 

As set forth in the petition for the writ (R. 2-7), 
the petitioner is a corporation organized and ex¬ 
isting under the laws of Germany and was a Ger¬ 
man corporation during the period of the late war 
between Germany and the United States and, there¬ 
fore, an enemy of the United States in contempla¬ 
tion of the provisions of the Trading with the En¬ 
emy Act (Act of October 6, 1917, sec. 2, 40 Stat. 
411). Pursuant to the terms of section 7 of the 
Trading with the Enemy Act the property of ap¬ 
pellant situated in the United States was! duly 
seized by the Alien Property Custodian. 

The Act of March 4,1923 (42 Stat. 1511), amend¬ 
ing the Trading with the Enemy Act, permitted 
the Alien Property Custodian to return to former 
enemy owners from their seized property an 
amount not exceeding $10,000.00. Under th^ pro¬ 
visions of said Act the Alien Property Custodian 
returned to appellant from the principal of its 
seized property the sum of $10,000.00, less thp sum 
of $100.00 deducted therefrom to pay expenses of 
administration of said trust funds. (R. 3.) 

Thereafter the Congress enacted the Settlement 
of War Claims Act of 1928 (Act of March 10, 
1928, c. 167, 45 Stat. 254), which amended the 
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Trading with the Enemy Act to permit the return 
to former enemies of 80 per cent of their seized 
property upon execution of a consent in writing 
to the postponement of the return of 20 per cent 
of such property and the investment thereof by the 
Alien Property Custodian pursuant to the provi¬ 
sions of said Act. (Subsection (m) of section 9 of 
the Trading with the Enemy Act, as amended by 
the War Claims Act of 1928.) Under the statute, 
as amended, the Alien Property Custodian re¬ 
turned to appellant 80 per cent of the balance of 
appellant’s seized property, less certain amounts 
deducted therefrom to pay taxes duly assessed 
against said property and an additional amount 
was deducted on account of expenses of the Alien 
Property Custodian in collection and administra¬ 
tion of said funds. (R. 4r-5.) No question is now 
raised by appellant regarding the amount deducted 
by the Alien Property Custodian to pay taxes as¬ 
sessed against said property. The total amount de¬ 
ducted by the Alien Property Custodian to pay 
the cost of collecting, protecting, and administer¬ 
ing the money and other property seized from ap¬ 
pellant aggregates $10,236.74, equalling 2 per cent 
of the amount of money and property belonging to 
this appellant administered by the Alien Property 
Custodian, together with income accrued thereon. 
(Paragraphs 6 and 7 of answer, R 11.) 

Appellant contends that the Alien Property Cus¬ 
todian had no authority to deduct any amount to 







pay the cost of collecting, protecting, and adminis¬ 
tering the property of appellant which was seized 
and thereafter administered by the Alien Property 
Custodian, and accordingly petitioned the Supreme 
Court of the District of Columbia to issue a writ of 
mandamus to compel appellees, defendants below, 
to pay over to petitioner the said sum of $10,236.74, 
so deducted and withheld. . [ 


STATUTES INVOLVED 

The following statutes are involved in this case: 

Trading with the Enemy Act, October 6,1917, 40 
Stat. 411, as amended by adding thereto Section 24 
(a), by Act of March 4, 1923, 42 Stat. 155, and as 
further amended by the Settlement of War Claims 
Act of 1928, (Act of March 10,1928) 45 Stat. 254: 

Sec. 9. (a) That any person not an enemy 
or ally of enemy claiming any interest, right, 
or title in any money or other property'which 
may have been conveyed, transferred, as¬ 
signed, delivered, or paid to the Alien Prop- 
erty Custodian or seized by him hereunder 
and held by him or by the Treasurer [of the 
United States, or to whom any debt may be 
owing from an enemy or ally of enemy whose 
property or any part thereof shall havte been 
conveyed, transferred, assigned, delivered, 
or paid to the Alien Property Custodian or 
seized by him hereunder and held by him or 
by the Treasurer of the United States may 
file with the said custodian a notice of his 
claim under oath and in such form and con- 
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taming such particulars as the said custo¬ 
dian shall require * * * 

If the President shall not so order within 
sixty days after the filing of such applica¬ 
tion or if the claimant shall have filed the 
notice as above required and shall have made 
no application to the President, said claim¬ 
ant may institute a suit in equity in the 
Supreme Court of the District of Columbia 
or in the district court of the United States 
for the district in which such claimant re¬ 
sides, or, if a corporation, where it has its 
principal place of business (to which suit 
the Alien Property Custodian or the Treas¬ 
urer of the United States, as the ease may 
be, shall be made a party defendant), to 
establish the interest, right, title, or debt so 
claimed, and if so established the court shall 
order the payment, conveyance, transfer, 
assignment, or delivery to said claimant of 
the money or other property so held by the 
Alien Property Custodian or by the Treas¬ 
urer of the United States or the interest 
therein to which the court shall determine 
said claimant is entitled. * * * 

(f) Except as herein provided, the money 
or other property conveyed, transferred, as¬ 
signed, delivered, or paid to the Alien Prop¬ 
erty Custodian, shall not be liable to lien, 
attachment, garnishment, trustee process, or 
execution, or subject to any order or decree 
of any court. 

Sec. 7 (c) * * *. 

The sole relief and remedy of any person 
having any claim to any money or other 
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property heretofore or hereafter conveyed, 
transferred, assigned, delivered, or jpaid 
over to the Alien Property Custodian, or re¬ 
quired so to be, or seized by him, shall be that 
provided by the terms of this Act, and in the 
event of sale or other disposition of | such 
property by the Alien Property Custodian, 
shall be limited to and enforced against the 
net proceeds received therefrom and held by 
the Alien Property Custodian or by the 
Treasurer of the United States. 

Sec. 24 (a) The Alien Property Custodian 
is authorized to pay all taxes (including 
special assessments), heretofore or hereafter 
lawfully assessed by any body politic against 
any money or other property held by him or 
by the Treasurer of the United States tinder 
this Act, and to pay the necessary expenses 
incurred by him or by any depositary for 
him in securing the possession, collection, or 
control of any such money or other property,, 
or in protecting or administering the Same. 
Such taxes and expenses shall be paid out 
of the money or other property against which 
such taxes are assessed or in respect of which 
such expenses are incurred, or (if such 
money or other property is insufficient) out 
of any other money or property held for the 
same person, notwithstanding the fact! that 
a claim may have been filed or suit instituted 
under this Act. 

Act of May 16,1928, e. 580,45 Stat. 573, 574, mak¬ 
ing appropriations for the executive office and 
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sundry independent executive bureaus, etc., for the 
fiscal year eliding June 30,1929: 

All expenses of the office of the Alien 
Property Custodian authorized by the Act 
entitled “An Act to define, regulate, and 
punish trading with the enemy, and for other 
purposes,” approved October 6, 1917, as 
amended, including compensation of the 
Alien Property Custodian at not to exceed 
$10,000 per annum, shall be paid from 
interest and collections on trust funds and 
other properties under the control of such 
custodian. 

QUESTIONS INVOLVED 

The only questions involved in this appeal are 
those raised by the pleadings in the Court below 
and may be stated as follows: 

1. Did the trial court, sitting as a court of law, 
have jurisdiction to hear and determine the cause 
of action set forth in the petition, jurisdiction to 
hear such a cause of action having been conferred 
by Congress upon the Supreme Court of the Dis¬ 
trict of Columbia, holding an equity Court? 

2. Was the trial court authorized to grant the 
petition and issue the writ of mandamus when the 
petitioner had another plain and adequate remedy? 

3. Does the petition for the writ show clearly and 
indisputably that there rests upon respondent a 
mandatory duty to comply with petitioner’s 
demand? 

The trial court by its order and judgment an¬ 
swered these questions in the negative. 
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ARGUMENT 

I 


The trial court, sitting as a court of law, was without 
jurisdiction to hear and determine the cause of action 
set forth in the petition, because jurisdiction to hear 
such a cause of action has been conferred by Congress 
on the Supreme Court of the District of Columbia 
holding an equity court 

This is an action by appellant to recover from 
the Alien Property Custodian the sum of $10,- 
236.74, which appellant alleges belongs to it and 
which the Alien Property Custodian has retained. 
Therefore, it is nothing more than a suit for money, 
and ordinarily an action in assumpsit would be the 
proper remedy. Appellant, however, is endeavor¬ 
ing to proceed by petition for mandamus although 
another remedy is available to appellant. 

The action is one against the Alien Property Cus¬ 
todian and the Treasurer of the United States in 


their official capacities. It is therefore in effect an 
action against the United States and can not be 
maintained unless the United States has consented 
to the action being brought and such consent must 
be evidenced by an act of Congress. If such Con¬ 
sent has been given then the action must be brought 
within the terms of the consent. This Court! has 
heretofore held that a suit against the Alien Prop¬ 
erty Custodian and the Treasurer of the United 
States for the recovery of property of this charac¬ 
ter, namely, seized property of an enemy, ijs in 
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effect a suit against the United States, and the 
Supreme Court of the United States has affirmed 
this Court in its holding. Banco Mexicano v. 
Deutsche Bank et at., 289 Fed. 924, 929; affirmed, 
263 U. S. 591, 603; Von Bruning v. Sutherland (Ct. 
App. D. C.) 29 F. (2d) 631, 632. See also Suther¬ 
land v. Norris (C. C. A. 3rd Cir.) 24 F. (2d) 414, 
415. 

In Banco Mexicano v. Deutsche Bank, supra, a 
suit was brought by the Mexican Bank against the 
Deutsche Bank and the Alien Property Custodian 
to recover an alleged debt due from the Deutsche 
Bank to the plaintiff and to be paid out of moneys 
held by the Alien Property Custodian in the name 
of the Deutsche Bank. In disposing of this suit 
this Court said: 

This is in effect a suit against the United 
States. The rule is well established that, 
when the United States permits itself to be 
sued in its own courts, the terms of the per¬ 
mission must be strictly followed, and the 
suitor’s cause must come within the Govern¬ 
ment’s consent. 

In affirming the decision of the Court of Appeals 
the Supreme Court said: 

Therefore, the prayer of the bill of com¬ 
plaint should be denied. We are con¬ 
strained to this because we agree with the 
Court of Appeals that this suit is in effect 
a suit against the United States and all of its 
conditions must obtain. 
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In Von Bruning v. Sutherland, supra, a suit was 
brought against the Alien Property Custodian for 
the recovery of damages done to the seized property 
of the plaintiff, and rent for its use during the time 
the Alien Property Custodian held the property. 
This Court said (p. 632) : 

Such a suit is in effect a suit against the 
United States and can not be sustained With¬ 
out permission first given, by the United 
States. 

***** 

In our opinion the bill of complaint filed 
by plaintiff is plainly unmaintainable, for 
it is in effect a suit against the United States 
in a court and cause which the United States 
has not authorized. 

In Sutherland v. Norris, supra, the Circuit Court 
of Appeals, 3rd Circuit, said: 

The case being in effect one against the 
United States, such right of action depends 
on whether the Government has by statute 
permitted itself to suit, for, as said by this 
Court in Kogler v. Miller, 288 Fed.! 808, 
“until Congress has so acted, a person 
having an interest in property seized, or 
having a claim against the owner of the 
property seized, had no right to assert it 
against the property in the hands of the 
Alien Property Custodian” * * *. 

Congress, by Section 9 of the Trading with the 
Enemy Act, as amended, has consented to suits be¬ 
ing brought against the Alien Property Custodian 
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for the recovery of property in his possession, but 
has limited that consent to certain courts and to a 
suit in equity. 

Section 9 (a) of the Trading with the Enemy 
Aet, as amended, provides, among other things, 
that any person, not an enemy or ally of enemy, 
claiming any interest, right, or title in any prop¬ 
erty which may have been seized by the Alien 
Property Custodian and held by him under the 
aet— 

May institute a suit in equity in the Su¬ 
preme Court of the District of Columbia or 
in the District Court of the United States 
for the district in which such claimant re¬ 
sides * * * to establish the interest, right, 
title, or debt so claimed, and if so established 
the court shall order the payment, convey¬ 
ance, transfer, assignment, or delivery to 
said claimant of the money or other property 
so held by the Alien Property Custodian or 
by the Treasurer of the United States or the 
interest therein to which the court shall 
dete rmin e said claimant is entitled. 

Congress has not authorized a suit at law against 
the Alien Property Custodian and the Treasurer 
of the United States to recover property seized 
from enemy aliens, nor has it authorized an action 
in mandamus to compel the Alien Property Custo¬ 
dian or the Treasurer of the United States to pay 
over money which could not be recovered in an 
ordinary action at law. The courts have held, in 
the above-cited cases, that the litigant must bring 
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his cause of aetion within the terms of the consent 
of Congress. The consent is limited not only as 
to the courts which shall have jurisdiction, but to 
the character of the suit which may be maintained^ 
It has given its consent to a suit in equity only and, 
as stated by this court in Banco Mexicana v. 
Deutsche Bank, supra, “the terms of the permission 
must be strictly followed,” and the Supreme!Court 
in affirming that decision said: 


This suit is in effect a suit against the 
United States and all of its condition^ must 
obtain. 

If there can be any doubt from the dear language 
of the statute and from the decisions construing 
that language as to whether this action in man¬ 
damus may be maintained, attention is invited to 
Section 7 (c) of the Trading with the Enenjy Act 
and to subsection (f) of section 9 of that act as 
amended. Section 7 (c) reads in part as fqllows: 

The sole relief and remedy of any person 
having any elaim to any money or | other 
property heretofore or hereafter conveyed, 
transferred, assigned, delivered, or paid over 
to the Alien Property Custodian or required 
so to be, or seized by him shall be that pro¬ 
vided by the terms of this act, * * *. 

Subsection (f) of section 9 reads as follows s 

(f) Except as herein provided, the money 
or other property conveyed, transferred, as¬ 
signed, delivered, or paid to the Alien Prop¬ 
erty Custodian, shall not be liable to lien. 
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attachment, garnishment, trustee process, or 
execution, or subject to any order or decree 
of any court. 

The above quoted sections of the statute are 
jurisdictional and restrict appellant’s right to pro¬ 
ceed against the Alien Property Custodian to the 
manner and form of action expressly provided by 
section 9 (a) of the Trading with the Enemy Act. 
While section 7 (c) expressly limits the appellant 
to the form of action authorized by section 9 (a) 
of the Act, subsection (f) of section 9 expressly 
limits the jurisdiction of the court to those forms 
of action authorized by section 9, by the following 
language, namely: 

Except as herein provided, the money or 
other property * * * shall not be liable 
* * * to any order or decree of my 
court. 

The exception above referred to is a suit in 
equity. It is apparent, therefore, that appellant is 
restricted by the act to a suit in equity brought in 
the Supreme Court of the District of Columbia and 
that said court only, sitting as a court of equity, 
may determine the plaintiff’s right to recover the 
amount claimed from the Alien Property Cus¬ 
todian. 

This is the view taken by the court below when it 
overruled the demurrer and dismissed the petition 
for the writ. 

Appellant relies in his brief upon the decision of 
this Court in the case of Blair v. Birkenstock, 55 
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App. D. C. 376, to sustain its position that man¬ 
damus is a proper remedy in this ease. While 
this Court was reversed by the Supreme Court 
(271 IT. S. 348) on the question of the allowance 
of interest, the Supreme Court did not pass on the 
question as to whether mandamus would lie for the 
recovery of the interest allowed, for the reason that 
in the case before the Court the Government ex¬ 
pressly waived that point. Therefore, the decision 
of this Court on that question is final. It does not, 
however, affect the ease before us and is not author¬ 
ity under whieh appellant may proceed by man¬ 
damus in the instant case. Congress has permitted 
an action at law for the recovery of taxes and in 
addition it has provided by statute that where the 
Commissioner of Internal Revenue has allowed a 
refund of taxes interest thereon shall be paid, fixing 
the dates between which such interest shall accrue. 
Accordingly, the Commissioner may have some dis¬ 
cretion in allowing the refund of taxes, but having 
allowed such refund he has no discretion in regard 
to the allowance of interest for the simple reason 
that the statute fixes the interest whieh shall be 
paid. This is shown by the following statement 
from the decision of this Court in that case:i 

No question of fact is involved in this ease,, 
nor is the appellant required to exercise any 
discretion when allowing interest upon such 
refunds. The duty is ministerial only, and 
is mandatory. From the facts in thq case, 
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the appellees have no other adequate rem¬ 
edy. They are therefore entitled to a writ 
of mandamus. 

The plain statement of this Court in its decision 
shows that it is not authority in the instant case 
because here the duty of the Custodian in the al¬ 
lowance of the claim of appellant, the interpreta¬ 
tion of the statute respecting the payment of the 
expenses of the Custodian’s office from seized prop¬ 
erty and the fact that appellant had another rem¬ 
edy available to him all tend to one thing, 
namely, that appellant is not entitled to proceed 
by mandamus to recover from the Alien Property 
Custodian any funds in the Custodian’s office which 
belong to or are claimed by appellant. 

The instant case comes within the decision of the 
Supreme Court in Decatur v. Paulding, 14 Pet. 
497, where the Court held that the head of an Ex¬ 
ecutive Department in the ordinary discharge of 
his official duties must exercise judgment and dis¬ 
cretion and that the Courts would not undertake to 
direct how that discretion should be exercised. In 
that case the Supreme Court said: 

In general, such duties, whether imposed 
by act of Congress or by resolution, are not 
mere ministerial duties. The head of an 
executive department of the government, in 
the administration of the various and im¬ 
portant concerns of his office, is continually 
required to exercise judgment and discre¬ 
tion. He must exercise his judgment in 
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expounding the laws and. resolution of Con¬ 
gress, under which he is from time tb time 
required to act. If he (loubts, he has a right 
to call on the Attorney General to assist him 
with his counsel; and it would be difficult to 
imagine why a legal adviser was provided 
by law for the heads of the departments, as 
well as for the President, unless their duties 

' j m 

were regarded as executive, in which! judg¬ 
ment and discretion were to be exercised. 
* * * * * 

The court could not entertain an Appeal 
from the decision of one of the secretaries, 
nor revise his judgment in any case .where 
the law authorized him to exercise discretion 
or judgment. Nor can it by mandamus act 
directly upon the officer, and guide and con¬ 
trol his judgment or discretion in matters 
committed to his care, in the ordinary dis¬ 
charge of his official duties. The case; before 
us illustrates these principles and shows the 
difference between executive and ministerial 
acts. i 

Following that ease the Supreme Court I of the 
United States, in Dunlap v. Black, 128 U. S, 40, 48, 
said: j 

The court will not interfere by mandamus 
with the executive officers of the government 
in the exercise of their ordinary | official 
duties, even where those duties require an 
interpretation of the law, the court | having 
no appellate power for that purpose; but 
when they refuse to act in a case at all, or 
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when, by special statute or otherwise, a mere 
ministerial duty is imposed upon them—that 
is, a serviee which they are bound to per¬ 
form without further question—then, if they 
refuse, a mandamus may be issued to compel 
them. 

II 

The trial court was without jurisdiction to grant the 
petition for the writ of mandamus because petitioner 
had available another plain and adequate remedy 

Pursuant to the provisions of section 9 (a) of the 
Trading with the Enemy Act, as amended, appel¬ 
lant may proceed as provided by Congress by a suit 
in equity against the Alien Property Custodian and 
the Treasurer of the United States to recover any 
moneys in the Custodian’s hands which appellant 
claims belong to him. Appellant thus has a plain 
and adequate remedy by a suit in equity and under 
the decisions of this and other courts he can not 
maintain an action for a writ of mandamus. The 
Supreme Court of the United States, as well as this 
Court, has repeatedly held that where a petitioner 
has another adequate remedy the petition for a 
writ of mandamus will be denied. 

In Be Key, 189 U. S. 84, 85, the Supreme Court, 
speaking of the writ of mandamus, said: 

It is not granted in doubtful cases or 
where there is another adequate remedy, and 
whether it shall go or not usually rests in the 
sole discretion of the court. 
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In United States v. Duett, 172 U. S. 576, 582, the 
Supreme Court said: 


Nothing is better settled than that the 
writ of mandamus will not ordinarily be 
granted if there is another legal remedy^ nor 
unless the duty sought to be enforced is clear 
and indisputable * * *. 


In Craivford v. Addison, 63 U. S. 174, 183. 
court said: 


the 


A mandamus is a remedy where there is 
no other appropriate relief, aud it is lonly 
resorted to on extraordinary occasions. 

The law regarding the issuance of a writ of man¬ 
damus as set forth by the Supreme Court in the 
above-cited cases has been applied to this juris¬ 
diction and followed by this Court. 

In Moore v. Lindmark, 33 App. D. C. 597, 602, 
this Court said: 

Nothing is better settled than thai the 
writ of mandamus can not be used to per¬ 
form the office of an appeal or writ of error, 
or granted in any case where there is an¬ 
other adequate remedy. 

In Dunkley Co. v. Ewing, 42 App., D. C., 176,178, 
this Court said: 1 

It is apparent at once that appellants 
overlook the fact that mandamus can not be 
made to perform the function of an appeal 
or writ of error, and that it ordinarily will 
not be granted if there is another legal' rem¬ 
edy, nor unless the duty sought to be en¬ 
forced is clear and indisputable. 
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In Hail v. Lane, 48 App. D. C. 219, 285, this 
Court said: 

Hall has, therefore, an adequate remedy 
without resorting to an application for a 
writ of mandamus, and where this is so the 
writ will be denied. 

In McDuffie v. Hawley, 269 Fed. 479, 480, this 
Court said: 

It is well settled that the courts will not 
send forth the extraordinary writ of man¬ 
damus unless there is no other adequate rem¬ 
edy at hand. 

Appellant has an adequate remedy by a suit in 
equity. Not only that, but he is restricted by stat¬ 
ute to a suit in equity. Therefore, the trial eourt 
did not err in dismissing the petition for the writ. 

Ill 

The petition for the writ does not show elearly and 
indisputably that there rests upon respondents a 
mandatory duty to comply with petitioner’s demand 

The petition for the writ of mandamus does not 
show that there rests upon respondents the manda¬ 
tory duty to pay the sum of $10,236.74 to petitioner, 
and under the decisions of the Supreme Court of 
the United States in United States v. Duell, supra, 
and in DunMey Co. v. Ewing, supra, this manda¬ 
tory duty must appear clearly and indisputably. 
Thb petition for the writ sets forth a cause of ac¬ 
tion cognizable in an ordinary action in assumpsit, 
or in debt (if the trial court had jurisdiction to 
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entertain such an action). The answer shows that 
the right of the appellant to recover the amount 
claimed is subject to dispute; that there is nojclear 
and indisputable mandatory duty resting upon 
appellees to pay the amount demanded in the| peti¬ 
tion; that the rights of the appellant are not clear 
and indisputable, and that the amount claimed and 
retained by the Alien Property Custodian is re¬ 
tained pursuant to statutory authority and in com¬ 
pliance with the authority and intent of Congress. 

Section 24 (a) of the Trading with the Enemy 
Act, as amended, reads as follows: 

The Alien Property Custodian is author¬ 
ized to pay all taxes (including special 
assessments), heretofore or hereafter law¬ 
fully assessed by any body politic against 
any money or other property held by 
him or by the Treasurer of the United 
States under this Act, and to pay the 
necessary expenses incurred by him or 
by any depositary for him in securing the 
possession, collection, or control of any such 
money or other property, or in protecting 
or administering the same, Sueh taxes and 
expenses shall he paid out of the money or 
other property against which such taxes are 
assessed or in respect of which such expen¬ 
ses are incurred, or (if such money or other 
property is insufficient) out of any other 
money or property held for the same person, 
notwithstanding the fact that a claim may 
have been filed or suit instituted under this 
Act. I ■ 
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It is claimed by appellant that the language of 
this section does not authorize the Alien Property 
Custodian to deduct any amount from appellee’s 
money to pay the overhead costs of the office of the 
Alien Property Custodian in administering the 
various trusts in his custody. The language of the 
statute authorize the Alien Property Custodian to 
pay all taxes lawfully assessed against the property 
and in addition to pay the necessary expenses in¬ 
curred by him in collecting the property and there¬ 
after in protecting and administering the same. 
The administration of this property covers various 
items which can not be definitely ascertained after 
an administration of more than ten years. Con¬ 
gress has not fixed the amount which should be 
taken out but has left to the Custodian the discre¬ 
tion of taking out such amounts from each trust as 
may be necessary to pay the cost of administering 
the property. In the beginning the Custodian de¬ 
ducted one per cent of the property returned. He 
soon found that this amount was insufficient to pay 
the cost of administering the property and there¬ 
after deducted one and one-half per cent. As the 
amount derived from these deductions proved in¬ 
sufficient he increased the amount to two per cent 
of the amount returned to each individual or corpo¬ 
ration to whom the property was returned. Subse¬ 
quent to the enactment of section 24 (a), Congress 
ceased making appropriations for the office of the 
Alien Property Custodian, showing it was the in¬ 
tention of Congress that the Alien Property Cus- 
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todian should deduct from the various trusts under 
his control and administration a sum sufficient to 
pay the costs of protecting and administering such 
property, including the expenses of his office for 
which Congress has ceased to make appropriations 
for several years past. However, in order that 
there may be no doubt as to the intent of Congress, 
the Appropriation Act of May 16, 192$, c. 580, 45 
Stat. 573, 574, making appropriations for the 
Executive Office, and sundry independent executive 
bureaus, etc., for the fiscal year ending June 30, 
1929, contains the following provision: 

All expenses of the office of the Alien 
Property Custodian authorized by the Act 
entitled “An Act to define, regulate,; and 
punish trading with the enemy, and for 
other purposes,” approved October 6, 1917, 
as amended, including compensation of the 
Alien Property Custodian at not to exceed 
$10,000 per annum; shall be paid from in¬ 
terest and collections on trust funds and 
other properties under the control of I such 
Custodian. 

The above-quoted provision from the Appropria¬ 
tion Act of May 16, 1928, does not require that the 
amount computed as necessary to be deducted from 
each trust fund shall be computed on the interest 
or income from such trust funds, but merely states 
that the amount when ascertained “shall be paid 
from interest and collections.” In the instant case 
the amount deducted was computed on the entire 
amount of the trust funds and property adminis- 
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tered at the rate of two per cent thereof, being the 
same proportionate amount deducted from ail trust 
funds and property returned to -claimants, and the 
amount so ascertained, namely, $10,236.74, was de¬ 
ducted or paid from “interest and collections” and 
the balance of the interest and collections, together 
with the corpus of the trust, less twenty per cent 
thereof retained pursuant to the Settlement of War 
Claims Act, was returned to appellant. Thus in the 
instant case there was a strict compliance with the 
statute in that the amount deducted was paid from 
“interest and collections.” 

In appellees’ answer, paragraph 8 (R. 12), ap¬ 
pellees “deny that the deduction of said sum is 
unjustified or unauthorized by law or by any power 
or authority lawfully vested in the Alien Property 
Custodian * * *,” and in paragraph (b) of the 
affirmative defense (R. 13) appellees allege that 
“the amount so deducted and retained, as alleged, is 
not excessive and is a just, reasonable, and proper 
charge or deduction to be made.” The demurrer 
admits this allegation. Therefore, if the Custo¬ 
dian has deducted from the funds of appellant only 
such amount as is “just, reasonable, and proper” 
appellant can not be beard to complain. 

Moreover the records of the Alien Property Cus¬ 
todian show that the entire expense of the admin¬ 
istration of his office from October, 1917, to Decem¬ 
ber 1, 1930, aggregates $6,835,000.00. There has 
been realized from deductions from various trust 
property and funds returned to claimants the ag- 
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gregate of $6,700,000.00, leaving a deficit of revenue 
derived from such deductions amounting to $135,- 
000.00. In addition, there is being returned to 
American and non-enemy claimants 'whose prop¬ 
erty had been inadvertently seized and from Whose 
property such deductions to cover administrative 
expenses could not be made the total estimated sum 
of $500,000.00. When these returns have! been 
made the deficit will amount to $635,000.00 which 
has been or will have to be met by appropriations 
of public funds from the Treasury of the United 
States. These returns above referred to are being 
made pursuant to the decision of the Supreme 
Court in the case of Escher v. Woods, 281 U. S- 379. 

The decision in that case is relied on by appel¬ 
lant as authority in this case, but the two cases are 
not comparable. In the Escher case the appellant 
represented, as administrator, certain citizens of 
Switzerland, who were nonenemies and jvhose 
property the Custodian was not authorized to 
seize. The seizure was made by the Custodian, be¬ 
lieving the property to be enemy-owned property. 
After the close of the war it developed through 
certain court proceedings that the property in 
question had been sold by the former Carman 
owner to citizens of Switzerland prior to the dec¬ 
laration of war by the United States. Conse¬ 
quently, such property being owned by citizens of 
a neutral nation was not subject to seizure. When 
the case came before the Supreme Court on jcerti- 
orari that Court held that the Alien Property! Cus- 
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todian, acting for the United States, had no right 
to seize the property and, therefore, must return 
the same in full without deductions. The Court 
held (p. 384): 

But, and this is the main thing, all of these 
provisions naturally are interpreted to refer 
to property that the Custodian is entitled to 
hold. It would be extraordinary if the 
charges incident to a seizure that the law 
did not intend the Custodian to make and a 
possession that the law requires him to sur¬ 
render were to be imposed upon the owner 
whose interests were sacrificed up to the 
moment of restitution. It seems to be going 
far enough to require him to bear the loss 
that he has suffered without compelling him 
to pay the Government for its outlay in do¬ 
ing him harm. 

There is no intimation, however, in the decision 
of the court in that case that Congress could not 
authorize the deduction from property belonging 
to alien enemies sufficient to pay the costs of the 
seizure, the protection, and the administration dur¬ 
ing the time such property was held by the Alien 
Property Custodian. 

The case of Escher v. Woods et cd, supra, was 
not an action in mandamus. It was a suit in equity 
in the Supreme Court of the District of Columbia 
to recover trust funds in the hands of the Alien 
Property Custodian which the court determined 
belonged to the plaintiffs, citizens of Switzerland, 
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while the property had been seized as the property 
of certain citizens of Germany who were enemies. 
Upon the showing made that the owners at the time 
of seizure were nonenemies, the court entered, a 
decree in favor of the plaintiffs for the amount of 
money and other property held in the trust. There¬ 
after the Custodian paid to plaintiffs the amount 
stated in the decree, less two per cent of the aggre¬ 
gate amount of the principal and income. There¬ 
after, on the petition of the plaintiffs the equity 
court issued a rule upon the Custodian and the 
Treasurer of the United States to show cause why 
the full amount named in the decree should not be 
paid over. The amount deducted in that ease was 
two per cent of the property and aggregated 
$55,909.83. This deduction was the same propor¬ 
tionate amount deducted in all similar cases. 

Answer having been made to the rule, the Su¬ 
preme Court decided that the deduction in that 
ease was unauthorized and directed the Custodian 
and the Treasurer to pay over the amount with¬ 
held. On appeal to this Court the lower court was 
reversed and the Supreme Court of the United 
States granted certiorari. The decision of the Su¬ 
preme Court (281 U. S. 379) was that the Custo¬ 
dian had no right to make the deduction in that 
ease for the reason that the property seized be¬ 
longed at the time of seizure to nonenemies and, 
therefore, the statute did not contemplate the seiz¬ 
ure of the property: that the property having been 
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mistakenly seized it should be returned without 
deduction. This is the only thing decided by the 
Supreme Court in the Eseher case. 

The reference to the payment of the expenses 
of the Custodian’s office from interest and collec¬ 
tions has no application to this case for the rea¬ 
son that the amount deducted to pay the expenses 
of the Custodian’s office was really deducted from 
income in compliance with the provisions of the 
Act of May 16, 1928, although derived by taking a 
certain percentage, namely, two per cent of the 
corpus, as well as the income of the trust property. 

Congress had the undoubted power to confiscate 
all enemy-owned property seized by the Alien 
Property Custodian if it saw fit to do so. It, there¬ 
fore, had the lesser power to deduct from such 
property such amount as might be deemed neces¬ 
sary to pay the costs of the seizure and the pro¬ 
tection and administration of the property while in 
the Government’s possession. This it undoubtedly 
did by authorizing the Custodian to pay from the 
property seized the costs incident to the seizure, 
collection, protection, and administration of the 
same. This applies to enemy property seized by 
the Custodian, although, under the decision of the 
Supreme Court in the Eseher case, it does not ap¬ 
ply to non-enemy property for the reason that the 
Trading with the Enemy Act does not contemplate 
the seizure of any property other than the prop¬ 
erty of enemies or allies of enemies. 
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Before leaving this subject I desire to invite the 
Court’s attention to the fact that the property 
seized as the property of appellant was enemy 
owned at the time of seizure; that the Custodian 
held the same and administered it for a period of 
upwards of ten years; that the income therefrom 
was invested and reinvested and that by such ad¬ 
ministration the property was made to earn in ex¬ 
cess of four per cent per annum; that at the time 
of the return of appellant’s property the Custodian 
returned to appellant approximately $398,000.00 
invested in United States bonds and notes; that 
notwithstanding the increase in the trust property 
of upwards of forty per cent, by reason of such in¬ 
vestments and conservation, the Custodian makes- 
a charge for the entire ten years of but two per 
cent, being approximately one-fifth of one per cent 
per year during the period of administration to- 
pay the expenses of his office in administering this 
property and that the deduction so made was in the 
same proportionate amount as that made from all 
other enemy-owned property seized by him and 
that, under the interpretation of the Custodian of 
the statutes in force since March 4, 1923, he was 
authorized to make this deduction. It was thje evi¬ 
dent intention of Congress that the Custodian 
should deduct from enemy-owned property such 
amount as was necessary to pay the expenses of his 
office in administering the property as shown by 
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the faet that Congress ceased to make appropria¬ 
tions to pay the expenses of the Custodian’s office. 

It is a well-established principle that a trustee 
who administers property in his possession is 
■entitled to reimbursement of his expenses from the 
funds administered by him. In Trustees v. Green - 
ough, 105 U. S. 527, 532, the Supreme Court said: 

It is a general principle that the trust 
estate must bear the expenses of its admin¬ 
istration. 

This statement of the law applies certainly to all 
enemy-owned property seized by the Alien Prop¬ 
erty Custodian. It does not apply to the seized 
property of American eitizens or citizens of neutral 
countries for the reason that the act authorizing 
seizure of enemy property did not authorize seizure 
of nonenemy property and where such property 
was mistakenly seized the Custodian must return 
the same to the former owner without deduction. 
That is the substance of the decision of the Supreme 
Court in Escher v. Woods, supra. 

Appellant claims that having submitted his claim 
for executive allowance and the same having been 
allowed pursuant to the statute that, although the 
full amount has not been paid to him, he is barred 
by such allowance from bringing a suit in equity 
pursuant to the provisions of section 9 (a) of the 
Trading with the Enemy Act and, therefore, must 
proceed by mandamus. There is no sound basis 
for this reasoning. Appellant filed his claim and 
the same was allowed pursuant to the Trading with 
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the Enemy Act, as amended by the Settlement of" 
War Claims Act, under which the payment of 20 
per cent of the amount allowed was postponed and 
retained by the Custodian for investment, the same- 
being withheld to secure the payment of American 
claims against the German Government. The 80 
per cent has been paid to appellant, less a deduction 
of two per cent to pay the expenses of administer¬ 
ing the property. This deduction the Custodian 
made pursuant to the provisions of the statute 
(Section 24 (a) of the Trading with the Enemy- 
Act; and the provisions hereinbefore quoted from 
the Appropriation Act of May 16, 1928.) These 
statutes, as interpreted by the Alien Property Cus¬ 
todian, and as evidently intended by Congress^ re¬ 
quire the Custodian to deduct an amount sufficient 
to pay the cost of administering this property 
including the overhead of the Custodian’s office. 

Therefore, if the Custodian had made no such 
deduction and had paid the entire amount to appel¬ 
lant he would have been derelict in his duty and 
would have failed to carry out the purpose And 
intent of the Congress as expressed in the above 
cited statutes. The interpretation of the statutes 
applicable to his office, the determination of the- 
amount to be deducted and other statutory provi¬ 
sions imposed upon the Custodian invest him with 
the exercise of the highest degree of discretion and 
judgment in the investment and reinvestment! of 
the trust funds in his possession, the collection of. 
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income, the allowance of claims and the payment 
of the amount allowed, less the deduction of an 
amount which in his sound discretion and judgment 
is sufficient to meet the expenses of his office, as 
directed by the Congress of the United States. The 
courts will not undertake to interfere with the ex¬ 
ercise of this discretion and judgment which has 
been imposed upon the Alien Property Custodian 
by the acts of Congress. 

CONCLUSION 

The judgment of the Supreme Court of the Dis¬ 
trict of-Columbia should be affirmed (a) because 
the* Act-giving the consent of Congress to a suit 
against'the Alien Property Custodian has re¬ 
stricted such suit to a suit in equity; (b) because 
the petitioner had available another plain and ade¬ 
quate remedy; (c) because appellant’s petition does 
not show a clear and indisputable duty resting upon 
appellees requiring them to comply with appel¬ 
lant’s demands; and (d) because the deduction 
made by the Alien Property Custodian was made 
pursuant to statutory authority. 
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